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This document provides a pdf version of the sections of the Code of Virginia most relevant to child day
programs and family day systems. The most current version of the Code of Virginia can be found at
https://law.lis.virginia.gov/vacode/.

Code of Virginia
Statute Relevant to Child Day Programs and Family Day Systems

TITLE 19.2 CRIMINAL PROCEDURE
Chapter 23 Central Records Exchange
§ 19.2-392.02 National criminal background checks by businesses and organizations regarding
employees or volunteers providing care to children or the elderly or disabled

TITLE 20 DOMESTIC RELATIONS
Chapter 6.1 Custody and Visitation Arrangements
§ 20-124.6 Access to minor's records

TITLE 54.1 PROFESSIONS AND OCCUPATIONS
Chapter 34 Drug Control Act
§ 54.1-3408 Professional use by practitioners

TITLE 63.2 WELFARE (SOCIAL SERVICES)
Chapter 15 Child Abuse and Neglect

§ 63.2-1509 Requirement that certain injuries to children be reported by physicians, nurses,
teachers, etc.; penalty for failure to report

TITLE 22.1 EDUCATION
Chapter 14.1 Early Childhood Care and Education
Article 1 General Provisions

§ 22.1-289.02 Definitions

§22.1-289.03 Early childhood care and education system; establishment; need-based and
demand-based funding

§ 22.1-289.04 Early childhood care and education advisory committee

§ 22.1-289.05 Uniform measurement and improvement system; regional entities; establishment

§22.1-289.06 Confidential records and information; penalty

§22.1-289.07 Information related to shaken baby syndrome

§ 22.1-289.08 Board to investigate child day programs at direction of Governor

§22.1-289.08:1 Child Care Subsidy Program Overpayment Fund

§22.1-289.08:2 Child Care Subsidy Program; categorical eligibility for certain families

Article 2 Virginia Preschool Initiative
§22.1-289.09 Programs designed to promote educational opportunities

Article 3 Licensure
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§ 22.1-289.010
§22.1-289.011
§22.1-289.012

§22.1-289.013
§ 22.1-289.014
§22.1-289.015

§22.1-289.016
§ 22.1-289.017
§22.1-289.018
§ 22.1-289.019
§ 22.1-289.020
§22.1-289.021
§22.1-289.022

§22.1-289.023
§22.1-289.024
§ 22.1-289.025
§22.1-289.026
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§ 22.1-289.028
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§ 22.1-289.030
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§ 22.1-289.037
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Application fees; regulations and schedules; use of fees; certain facilities, centers
and agencies exempt

Licenses required; issuance, expiration, and renewal; maximum number of
participants or children; posting of licenses

Local government to report business licenses issued to child day centers and
family day homes

Investigation on receipt of application

Variances

Voluntary registration of family day homes; inspections; investigation upon
receipt of complaint; revocation or suspension of registration

Unlicensed and unregistered family day homes; notice to parents
Compliance with Uniform Statewide Building Code

Inspections and interviews

Inspections of child day programs and family day systems; prioritization
Issuance or refusal of license; notification; provisional and conditional licenses
Records and reports

Enforcement and sanctions; child day programs and family day systems;
revocation and denial

Enforcement and sanctions; special orders; civil penalties

Appeal from refusal, denial of renewal, or revocation of license

Right to appeal notice of intent; child day programs and family day systems
operated by agencies of the Commonwealth

Injunction against operation without license

Offenses; penalty

Misleading advertising prohibited

Duty of attorneys for the Commonwealth

Article 4 Unlicensed Programs
Exemptions from licensure
Child day center operated by religious institution exempt from licensure; annual
statement and documentary evidence required; enforcement; injunctive relief
Certification of preschool or nursery school programs operated by accredited
private schools; provisional certification; annual statement and documentary
evidence required; enforcement; injunctive relief
Inspection of unlicensed child care operations; inspection warrant

Article 5 Background Checks
Barrier crime; construction
Licensed child day centers, family day homes, and family day systems;
employment for compensation or use as volunteers of persons convicted of or
found to have committed certain offenses prohibited; national background check
required; penalty
Background check upon application for licensure, registration, or approval as
child day center, family day home, or family day system; penalty
Revocation or denial of renewal based on background checks; failure to obtain
background check
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§ 22.1-289.038
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§22.1-289.058
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Child day programs and family day systems; criminal conviction and waiver
Records check by unlicensed child day center; penalty

Child day centers and family day homes receiving federal, state, or local child
care funds; eligibility requirements

Sex offender or child abuser prohibited from operating or residing in family day
home; penalty

Article 6 Complaints
Establishment of toll-free telephone line for complaints; investigation on receipt
of complaints
Confidentiality of complainant's identity
Retaliation or discrimination against complainants
Retaliation against reports of child abuse or neglect

Article 7 Regulations and Interdepartmental Cooperation

Regulations for child day programs and family day systems

Interagency agreements; cooperation of Department with other departments
Program leaders and child-care supervisors at licensed child day centers;
approved credential

Article 8 Facilities and Programs
Regulated child day programs to require proof of child identity and age; report to
law-enforcement agencies
Insurance notice requirements for family day homes; civil penalty
Dual licenses for certain child day centers
Asbestos inspection required for child day centers
Delay in acting on application or in notification
Visitation by parents or guardians in child day programs
Public funds to be withheld for serious or persistent violations
Programs offered at certain residential private school
Storage of firearms in certain family day homes
Child day programs and certain other programs; potable water; lead testing
Child day programs and certain other programs; carbon monoxide detectors
Possession and administration of an appropriate weight-based dosage of
epinephrine by employees
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Virginia Administrative Code
Full Text of Statute Relevant to Child Day Programs and Family Day Systems

Code of Virginia
Title 19.2. Criminal Procedure
Chapter 23. Central Criminal Records Exchange

§ 19.2-392.02. National criminal background checks by businesses and organizations regarding
employees or volunteers providing care to children or the elderly or disabled.

A. For purposes of this section:

"Barrier crime" means (i) a felony violation of § 16.1-253.2; any violation of § 18.2-31, 18.2-32, 18.2-
32.1,18.2-32.2, 18.2-33, 18.2-35, 18.2-36, 18.2-36.1, 18.2-36.2, 18.2-41, or 18.2-42; any felony violation
of § 18.2-46.2, 18.2-46.3, 18.2-46.3:1, or 18.2-46.3:3; any violation of § 18.2-46.5, 18.2-46.6, or 18.2-
46.7; any violation of subsection A or B of § 18.2-47; any violation of § 18.2-48, 18.2-49, or 18.2-50.3;
any violation of § 18.2-51, 18.2-51.1, 18.2-51.2, 18.2-51.3, 18.2-51.4, 18.2-51.5, 18.2-51.6, 18.2-52,
18.2-52.1, 18.2-53, 18.2-53.1, 18.2-54.1, 18.2-54.2, 18.2-55, 18.2-55.1, 18.2-56, 18.2-56.1, 18.2-56.2,
18.2-57, 18.2-57.01, 18.2-57.02, 18.2-57.2, 18.2-58, 18.2-58.1, 18.2-59, 18.2-60, or 18.2-60.1; any felony
violation of § 18.2-60.3 or 18.2-60.4; any violation of § 18.2-61, 18.2-63, 18.2-64.1, 18.2-64.2, 18.2-67.1,
18.2-67.2, 18.2-67.3, 18.2-67.4, 18.2-67.4:1, 18.2-67.4:2, 18.2-67.5, 18.2-67.5:1, 18.2-67.5:2, 18.2-
67.5:3,18.2-77, 18.2-79, 18.2-80, 18.2-81, 18.2-82, 18.2-83, 18.2-84, 18.2-85, 18.2-86, 18.2-87, 18.2-
87.1, or 18.2-88; any felony violation of § 18.2-279, 18.2-280, 18.2-281, 18.2-282, 18.2-282.1, 18.2-
286.1, or 18.2-287.2; any violation of § 18.2-289, 18.2-290, 18.2-300, 18.2-308.4, or 18.2-314; any
felony violation of § 18.2-346.01, 18.2-348, or 18.2-349; any violation of § 18.2-355, 18.2-356, 18.2-357,
or 18.2-357.1; any violation of subsection B of § 18.2-361; any violation of § 18.2-366, 18.2-369, 18.2-
370, 18.2-370.1, 18.2-370.2, 18.2-370.3, 18.2-370.4, 18.2-370.5, 18.2-370.6, 18.2-371.1, 18.2-374.1,
18.2-374.1:1, 18.2-374.3, 18.2-374.4, 18.2-379, 18.2-386.1, or 18.2-386.2; any felony violation of § 18.2-
405 or 18.2-406; any violation of § 18.2-408, 18.2-413, 18.2-414, 18.2-423, 18.2-423.01, 18.2-423.1,
18.2-423.2, 18.2-433.2, 18.2-472.1, 18.2-474.1, 18.2-477, 18.2-477.1, 18.2-477.2, 18.2-478, 18.2-479,
18.2-480, 18.2-481, 18.2-484, 18.2-485, 37.2-917, or 53.1-203; or any substantially similar offense under
the laws of another jurisdiction; (ii) any violation of § 18.2-89, 18.2-90, 18.2-91, 18.2-92, 18.2-93, or
18.2-94 or any substantially similar offense under the laws of another jurisdiction; (iii) any felony
violation of § 4.1-1101, 18.2-248, 18.2-248.01, 18.2-248.02, 18.2-248.03, 18.2-248.1, 18.2-248.5, 18.2-
251.2,18.2-251.3, 18.2-255, 18.2-255.2, 18.2-258, 18.2-258.02, 18.2-258.1, or 18.2-258.2 or any
substantially similar offense under the laws of another jurisdiction; (iv) any felony violation of § 18.2-250
or any substantially similar offense under the laws of another jurisdiction; (v) any offense set forth in §
9.1-902 that results in the person's requirement to register with the Sex Offender and Crimes Against
Minors Registry pursuant to § 9.1-901, including any finding that a person is not guilty by reason of
insanity in accordance with Chapter 11.1 (§ 19.2-182.2 et seq.) of Title 19.2 of an offense set forth in §
9.1-902 that results in the person's requirement to register with the Sex Offender and Crimes Against
Minors Registry pursuant to § 9.1-901; any substantially similar offense under the laws of another
jurisdiction; or any offense for which registration in a sex offender and crimes against minors registry is
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required under the laws of the jurisdiction where the offender was convicted; or (vi) any other felony not
included in clause (i), (ii), (iii), (iv), or (v) unless five years have elapsed from the date of the conviction.

"Barrier crime information" means the following facts concerning a person who has been arrested for, or
has been convicted of, a barrier crime, regardless of whether the person was a juvenile or adult at the time
of the arrest or conviction: full name, race, sex, date of birth, height, weight, fingerprints, a brief
description of the barrier crime or offenses for which the person has been arrested or has been convicted,
the disposition of the charge, and any other information that may be useful in identifying persons arrested
for or convicted of a barrier crime.

"Care" means the provision of care, treatment, education, training, instruction, supervision, or recreation
to children or the elderly or disabled.

"Department" means the Department of State Police.

"Employed by" means any person who is employed by, volunteers for, seeks to be employed by, or seeks
to volunteer for a qualified entity.

"Identification document" means a document made or issued by or under the authority of the United
States government, a state, a political subdivision of a state, a foreign government, political subdivision of
a foreign government, an international governmental or an international quasi-governmental organization
that, when completed with information concerning a particular individual, is of a type intended or
commonly accepted for the purpose of identification of individuals.

"Provider" means a person who (i) is employed by a qualified entity and has, seeks to have, or may have
unsupervised access to a child or to an elderly or disabled person to whom the qualified entity provides
care; (ii) is a volunteer of a qualified entity and has, seeks to have, or may have unsupervised access to a
child to whom the qualified entity provides care; or (iii) owns, operates, or seeks to own or operate a
qualified entity.

"Qualified entity" means a business or organization that provides care to children or the elderly or
disabled, whether governmental, private, for profit, nonprofit, or voluntary, except organizations exempt
pursuant to subdivision A 7 of § 22.1-289.030.

B. A qualified entity may request the Department of State Police to conduct a national criminal
background check on any provider who is employed by such entity. No qualified entity may request a
national criminal background check on a provider until such provider has:

1. Been fingerprinted; and

2. Completed and signed a statement, furnished by the entity, that includes (i) his name, address, and date
of birth as it appears on a valid identification document; (ii) a disclosure of whether or not the provider
has ever been convicted of or is the subject of pending charges for a criminal offense within or outside the
Commonwealth, and if the provider has been convicted of a crime, a description of the crime and the
particulars of the conviction; (iii) a notice to the provider that the entity may request a background check;
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(iv) a notice to the provider that he is entitled to obtain a copy of any background check report, to
challenge the accuracy and completeness of any information contained in any such report, and to obtain a
prompt determination as to the validity of such challenge before a final determination is made by the
Department; and (v) a notice to the provider that prior to the completion of the background check the
qualified entity may choose to deny the provider unsupervised access to children or the elderly or disabled
for whom the qualified entity provides care.

C. Upon receipt of (i) a qualified entity's written request to conduct a background check on a provider, (ii)
the provider's fingerprints, and (iii) a completed, signed statement as described in subsection B, the
Department shall make a determination whether the provider has been convicted of or is the subject of
charges of a barrier crime. To conduct its determination regarding the provider's barrier crime
information, the Department shall access the national criminal history background check system, which is
maintained by the Federal Bureau of Investigation and is based on fingerprints and other methods of
identification, and shall access the Central Criminal Records Exchange maintained by the Department. If
the Department receives a background report lacking disposition data, the Department shall conduct
research in whatever state and local recordkeeping systems are available in order to obtain complete data.
The Department shall make reasonable efforts to respond to a qualified entity's inquiry within 15 business
days.

D. Any background check conducted pursuant to this section for a provider employed by a private entity
shall be screened by the Department of State Police. If the provider has been convicted of or is under
indictment for a barrier crime, the qualified entity shall be notified that the provider is not qualified to
work or volunteer in a position that involves unsupervised access to children or the elderly or disabled.

E. Any background check conducted pursuant to this section for a provider employed by a governmental
entity shall be provided to that entity.

F. In the case of a provider who desires to volunteer at a qualified entity and who is subject to a national
criminal background check, the Department and the Federal Bureau of Investigation may each charge the
provider the lesser of $18 or the actual cost to the entity of the background check conducted with the
fingerprints.

G. The failure to request a criminal background check pursuant to subsection B shall not be considered
negligence per se in any civil action.

2000, c. 860; 2005, c. 217; 2015, cc. 758, 770; 2017, ¢. 809; 2018, cc. 9, 810; 2019, c. 617; 2020, cc. 860,
861; 2021, Sp. Sess. I, cc. 188, 550, 551.

The chapters of the acts of assembly referenced in the historical citation at the end of this section may not
constitute a comprehensive list of such chapters and may exclude chapters whose provisions have
expired.
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Code of Virginia

Title 20. Domestic Relations

Chapter 6.1. Custody and Visitation Arrangements for Minor Children
§ 20-124.6. Access to minor's records

A. Notwithstanding any other provision of law, neither parent, regardless of whether such parent has
custody, shall be denied access to the academic or health records or records of a child day center or family
day home of that parent's minor child unless otherwise ordered by the court for good cause shown or
pursuant to subsection B.

B. In the case of health records, access may also be denied if the minor's treating physician, clinical
psychologist, clinical social worker, or licensed professional counselor has made a part of the minor's
record a written statement that, in the exercise of his professional judgment, the furnishing to or review by
the requesting parent of such health records would be reasonably likely to cause substantial harm to the
minor or another person. If a health care entity denies a parental request for access to, or copies of, a
minor's health record, the health care entity denying the request shall comply with the provisions of
subsection F of § 32.1-127.1:03. The minor or his parent, either or both, shall have the right to have the
denial reviewed as specified in subsection F of § 32.1-127.1:03 to determine whether to make the minor's
health record available to the requesting parent.

C. For the purposes of this section, the terms "health record" or the plural thereof and "health care entity"
mean the same as those terms are defined in subsection B of § 32.1-127.1:03. The terms "child day
center" and "family day home" mean the same as those terms are defined in § 63.2-100.

1994, c. 769; 2000, c. 485; 2005, cc. 181, 227; 2020, cc. 178, 945; 2022, c. 509.

The chapters of the acts of assembly referenced in the historical citation at the end of this section may not
constitute a comprehensive list of such chapters and may exclude chapters whose provisions have
expired.
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Code of Virginia

Title 54.1. Professions and Occupations Chapter 34. Drug Control Act
Article 1. General Provisions

§ 54.1-3408. Professional use by practitioners.

A. A practitioner of medicine, osteopathy, podiatry, dentistry, or veterinary medicine, a licensed advanced
practice registered nurse pursuant to § 54.1-2957.01, a licensed certified midwife pursuant to § 54.1-
2957.04, a licensed physician assistant pursuant to § 54.1-2952.1, or a TPA-certified optometrist pursuant
to Article 5 (§ 54.1-3222 et seq.) of Chapter 32 shall only prescribe, dispense, or administer controlled
substances in good faith for medicinal or therapeutic purposes within the course of his professional
practice. A licensed midwife pursuant to § 54.1-2957.7 shall only obtain, possess, and administer
controlled substances in good faith for medicinal or therapeutic purposes within the course of his
professional practice.

B. The prescribing practitioner's order may be on a written prescription or pursuant to an oral prescription
as authorized by this chapter. The prescriber may administer drugs and devices, or he may cause drugs or
devices to be administered by:

1. A nurse, physician assistant, or intern under his direction and supervision;

2. Persons trained to administer drugs and devices to patients in state-owned or state-operated hospitals or
facilities licensed as hospitals by the Board of Health or psychiatric hospitals licensed by the Department
of Behavioral Health and Developmental Services who administer drugs under the control and
supervision of the prescriber or a pharmacist;

3. Emergency medical services personnel certified and authorized to administer drugs and devices
pursuant to regulations of the Board of Health who act within the scope of such certification and pursuant
to an oral or written order or standing protocol;

4. Persons who are employed or engaged at a medical care facility, as defined in § 32.1-3, who have a
valid emergency medical services provider certification issued by the Board of Health as a requirement of
being employed or engaged at the medical care facility within the scope of such certification, pursuant to
an oral or written order or standing protocol to administer drugs and devices at the medical care facility;
or

5. A licensed respiratory therapist as defined in § 54.1-2954 who administers by inhalation controlled
substances used in inhalation or respiratory therapy.

C. Pursuant to an oral or written order or standing protocol, the prescriber, who is authorized by state or
federal law to possess and administer radiopharmaceuticals in the scope of his practice, may authorize a
nuclear medicine technologist to administer, under his supervision, radiopharmaceuticals used in the
diagnosis or treatment of disease.

D. Pursuant to an oral or written order or standing protocol issued by the prescriber within the course of
his professional practice, such prescriber may authorize registered nurses and licensed practical nurses to
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possess (i) epinephrine and oxygen for administration in treatment of emergency medical conditions and
(i1) heparin and sterile normal saline to use for the maintenance of intravenous access lines.

Pursuant to the regulations of the Board of Health, certain emergency medical services technicians may
possess and administer epinephrine in emergency cases of anaphylactic shock.

Pursuant to an order or standing protocol issued by the prescriber within the course of his professional
practice, any school nurse, school board employee, employee of a local governing body, or employee of a
local health department who is authorized by a prescriber and trained in the administration of epinephrine
may possess and administer epinephrine.

Pursuant to an order or standing protocol that shall be issued by the local health director within the course
of his professional practice, any school nurse, licensed athletic trainer under contract with a local school
division, school board employee, employee of a local governing body, or employee of a local health
department who is authorized by the local health director and trained in the administration of albuterol
inhalers and valved holding chambers or nebulized albuterol may possess or administer an albuterol
inhaler and a valved holding chamber or nebulized albuterol to a student diagnosed with a condition
requiring an albuterol inhaler or nebulized albuterol when the student is believed to be experiencing or
about to experience an asthmatic crisis.

Pursuant to an order or a standing protocol issued by the prescriber within the course of his professional
practice, any employee of a school for students with disabilities, as defined in § 22.1-319 and licensed by
the Board of Education, or any employee of a private school that is accredited pursuant to § 22.1-19 as
administered by the Virginia Council for Private Education who is authorized by a prescriber and trained
in the administration of (a) epinephrine may possess and administer epinephrine and (b) albuterol inhalers
or nebulized albuterol may possess or administer an albuterol inhaler or nebulized albuterol to a student
diagnosed with a condition requiring an albuterol inhaler or nebulized albuterol when the student is
believed to be experiencing or about to experience an asthmatic crisis.

Pursuant to an order or a standing protocol issued by the prescriber within the course of his professional
practice, any nurse at an early childhood care and education entity, employee at the entity, or employee of
a local health department who is authorized by a prescriber and trained in the administration of
epinephrine may possess and administer epinephrine.

Pursuant to an order or a standing protocol issued by the prescriber within the course of his professional
practice, any employee of a public institution of higher education or a private institution of higher
education who is authorized by a prescriber and trained in the administration of epinephrine may possess
and administer epinephrine.

Pursuant to an order or a standing protocol issued by the prescriber within the course of his professional
practice, any employee of an organization providing outdoor educational experiences or programs for
youth who is authorized by a prescriber and trained in the administration of epinephrine may possess and
administer epinephrine.
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Pursuant to an order or a standing protocol issued by the prescriber within the course of his professional
practice, and in accordance with policies and guidelines established by the Department of Health, such
prescriber may authorize any employee of a restaurant licensed pursuant to Chapter 3 (§ 35.1-18 et seq.)
of Title 35.1 to possess and administer epinephrine on the premises of the restaurant at which the
employee is employed, provided that such person is trained in the administration of epinephrine.

Pursuant to an order issued by the prescriber within the course of his professional practice, an employee
of a provider licensed by the Department of Behavioral Health and Developmental Services or a person
providing services pursuant to a contract with a provider licensed by the Department of Behavioral Health
and Developmental Services may possess and administer epinephrine, provided such person is authorized
and trained in the administration of epinephrine.

Pursuant to an order or standing protocol issued by the prescriber within the course of his professional
practice, any employee of a place of public accommodation, as defined in subsection A of § 2.2-3904,
who is authorized by a prescriber and trained in the administration of epinephrine may possess and
administer epinephrine.

Pursuant to an oral or written order or standing protocol issued by the prescriber within the course of his
professional practice, such prescriber may authorize pharmacists to possess epinephrine and oxygen for
administration in treatment of emergency medical conditions.

E. Pursuant to an oral or written order or standing protocol issued by the prescriber within the course of
his professional practice, such prescriber may authorize licensed physical therapists to possess and
administer topical corticosteroids, topical lidocaine, and any other Schedule VI topical drug.

F. Pursuant to an oral or written order or standing protocol issued by the prescriber within the course of
his professional practice, such prescriber may authorize licensed athletic trainers to possess and
administer topical corticosteroids, topical lidocaine, or other Schedule VI topical drugs; oxygen and IV
saline for use in emergency situations; subcutaneous lidocaine for wound closure; epinephrine for use in
emergency cases of anaphylactic shock; and naloxone or other opioid antagonist for overdose reversal.

G. Pursuant to an oral or written order or standing protocol issued by the prescriber within the course of
his professional practice, and in accordance with policies and guidelines established by the Department of
Health pursuant to § 32.1-50.2, such prescriber may authorize registered nurses or licensed practical
nurses under the supervision of a registered nurse to possess and administer tuberculin purified protein
derivative (PPD) in the absence of a prescriber. The Department of Health's policies and guidelines shall
be consistent with applicable guidelines developed by the Centers for Disease Control and Prevention for
preventing transmission of mycobacterium tuberculosis and shall be updated to incorporate any
subsequently implemented standards of the Occupational Safety and Health Administration and the
Department of Labor and Industry to the extent that they are inconsistent with the Department of Health's
policies and guidelines. Such standing protocols shall explicitly describe the categories of persons to
whom the tuberculin test is to be administered and shall provide for appropriate medical evaluation of
those in whom the test is positive. The prescriber shall ensure that the nurse implementing such standing
protocols has received adequate training in the practice and principles underlying tuberculin screening.
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The Health Commissioner or his designee may authorize registered nurses, acting as agents of the
Department of Health, to possess and administer, at the nurse's discretion, tuberculin purified protein
derivative (PPD) to those persons in whom tuberculin skin testing is indicated based on protocols and
policies established by the Department of Health.

H. Pursuant to a written order or standing protocol issued by the prescriber within the course of his
professional practice, such prescriber may authorize, with the consent of the parents as defined in § 22.1-
1, an employee of (i) a school board, (ii) a school for students with disabilities as defined in § 22.1-319
licensed by the Board of Education, or (iii) a private school accredited pursuant to § 22.1-19 as
administered by the Virginia Council for Private Education who is trained in the administration of insulin
and glucagon to assist with the administration of insulin or administer glucagon to a student diagnosed as
having diabetes and who requires insulin injections during the school day or for whom glucagon has been
prescribed for the emergency treatment of hypoglycemia. Such authorization shall only be effective when
a licensed nurse, an advanced practice registered nurse, a physician, or a physician assistant is not present
to perform the administration of the medication.

Pursuant to a written order or standing protocol issued by the prescriber within the course of his
professional practice, such prescriber may authorize the possession and administration of undesignated
glucagon as set forth in subsection F of § 22.1-274.2.

Pursuant to a written order or standing protocol issued by the prescriber within the course of his
professional practice, such prescriber may authorize an employee of a public institution of higher
education or a private institution of higher education who is trained in the administration of insulin and
glucagon to assist with the administration of insulin or administration of glucagon to a student diagnosed
as having diabetes and who requires insulin injections or for whom glucagon has been prescribed for the
emergency treatment of hypoglycemia. Such authorization shall only be effective when a licensed nurse,
an advanced practice registered nurse, a physician, or a physician assistant is not present to perform the
administration of the medication.

Pursuant to a written order issued by the prescriber within the course of his professional practice, such
prescriber may authorize an employee of a provider licensed by the Department of Behavioral Health and
Developmental Services or a person providing services pursuant to a contract with a provider licensed by
the Department of Behavioral Health and Developmental Services to assist with the administration of
insulin or to administer glucagon to a person diagnosed as having diabetes and who requires insulin
injections or for whom glucagon has been prescribed for the emergency treatment of hypoglycemia,
provided such employee or person providing services has been trained in the administration of insulin and
glucagon.

I. A prescriber may authorize, pursuant to a protocol approved by the Board of Nursing, the
administration of vaccines to adults for immunization, when a practitioner with prescriptive authority is
not physically present, by (i) licensed pharmacists, (ii) registered nurses, or (iii) licensed practical nurses
under the supervision of a registered nurse. A prescriber acting on behalf of and in accordance with
established protocols of the Department of Health may authorize the administration of vaccines to any
person by a pharmacist, nurse, or designated emergency medical services provider who holds an advanced
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life support certificate issued by the Commissioner of Health under the direction of an operational
medical director when the prescriber is not physically present. The emergency medical services provider
shall provide documentation of the vaccines to be recorded in the Virginia Immunization Information
System.

J. A dentist may cause Schedule VI topical drugs to be administered under his direction and supervision
by either a dental hygienist or by an authorized agent of the dentist.

Further, pursuant to a written order and in accordance with a standing protocol issued by the dentist in the
course of his professional practice, a dentist may authorize a dental hygienist under his general
supervision, as defined in § 54.1-2722, or his remote supervision, as defined in subsection E or F of §
54.1-2722, to possess and administer topical oral fluorides, topical oral anesthetics, topical and directly
applied antimicrobial agents for treatment of periodontal pocket lesions, and any other Schedule VI
topical drug approved by the Board of Dentistry.

In addition, a dentist may authorize a dental hygienist under his direction to administer Schedule VI
nitrous oxide and oxygen inhalation analgesia and, to persons 18 years of age or older, Schedule VI local
anesthesia.

K. Pursuant to an oral or written order or standing protocol issued by the prescriber within the course of
his professional practice, such prescriber may authorize registered professional nurses certified as sexual
assault nurse examiners-A (SANE-A) under his supervision and when he is not physically present to
possess and administer preventive medications for victims of sexual assault as recommended by the
Centers for Disease Control and Prevention.

L. This section shall not prevent the administration of drugs by a person who has satisfactorily completed
a training program for this purpose approved by the Board of Nursing and who administers such drugs in
accordance with a prescriber's instructions pertaining to dosage, frequency, and manner of administration,
and in accordance with regulations promulgated by the Board of Pharmacy relating to security and record
keeping, when the drugs administered would be normally self-administered by (i) an individual receiving
services in a program licensed by the Department of Behavioral Health and Developmental Services; (ii)
a resident of the Virginia Rehabilitation Center for the Blind and Vision Impaired; (iii) a resident of a
facility approved by the Board or Department of Juvenile Justice for the placement of children in need of
services or delinquent or alleged delinquent youth; (iv) a program participant of an adult day center
licensed by the Department of Social Services; (v) a resident of any facility authorized or operated by a
state or local government whose primary purpose is not to provide health care services; (vi) a resident of a
private children's residential facility, as defined in § 63.2-100 and licensed by the Department of Social
Services, Department of Education, or Department of Behavioral Health and Developmental Services; or
(vii) a student in a school for students with disabilities, as defined in § 22.1-319 and licensed by the Board
of Education.

In addition, this section shall not prevent a person who has successfully completed a training program for
the administration of drugs via percutaneous gastrostomy tube approved by the Board of Nursing and
been evaluated by a registered nurse as having demonstrated competency in administration of drugs via
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percutaneous gastrostomy tube from administering drugs to a person receiving services from a program
licensed by the Department of Behavioral Health and Developmental Services to such person via
percutaneous gastrostomy tube. The continued competency of a person to administer drugs via
percutaneous gastrostomy tube shall be evaluated semiannually by a registered nurse.

M. Medication aides registered by the Board of Nursing pursuant to Article 7 (§ 54.1-3041 et seq.) of
Chapter 30 may administer drugs that would otherwise be self-administered to residents of any assisted
living facility licensed by the Department of Social Services. A registered medication aide shall
administer drugs pursuant to this section in accordance with the prescriber's instructions pertaining to
dosage, frequency, and manner of administration; in accordance with regulations promulgated by the
Board of Pharmacy relating to security and recordkeeping; in accordance with the assisted living facility's
Medication Management Plan; and in accordance with such other regulations governing their practice
promulgated by the Board of Nursing.

N. In addition, this section shall not prevent the administration of drugs by a person who administers such
drugs in accordance with a physician's instructions pertaining to dosage, frequency, and manner of
administration and with written authorization of a parent, and in accordance with school board regulations
relating to training, security and record keeping, when the drugs administered would be normally self-
administered by a student of a Virginia public school. Training for such persons shall be accomplished
through a program approved by the local school boards, in consultation with the local departments of
health.

O. In addition, this section shall not prevent the administration of drugs by a person to (i) a child in a
child day program as defined in § 22.1-289.02 and regulated by the Board of Education or a local
government pursuant to § 15.2-914, or (ii) a student of a private school that is accredited pursuant to §
22.1-19 as administered by the Virginia Council for Private Education, provided such person (a) has
satisfactorily completed a training program for this purpose approved by the Board of Nursing and taught
by a registered nurse, a licensed practical nurse, an advanced practice registered nurse, a physician
assistant, a doctor of medicine or osteopathic medicine, or a pharmacist; (b) has obtained written
authorization from a parent or guardian; (c) administers drugs only to the child identified on the
prescription label in accordance with the prescriber's instructions pertaining to dosage, frequency, and
manner of administration; and (d) administers only those drugs that were dispensed from a pharmacy and
maintained in the original, labeled container that would normally be self-administered by the child or
student, or administered by a parent or guardian to the child or student.

P. In addition, this section shall not prevent the administration or dispensing of drugs and devices by
persons if they are authorized by the State Health Commissioner in accordance with protocols established
by the State Health Commissioner pursuant to § 32.1-42.1 when (i) the Governor has declared a disaster
or a state of emergency, the United States Secretary of Health and Human Services has issued a
declaration of an actual or potential bioterrorism incident or other actual or potential public health
emergency, or the Board of Health has made an emergency order pursuant to § 32.1-13 for the purpose of
suppressing nuisances dangerous to the public health and communicable, contagious, and infectious
diseases and other dangers to the public life and health and for the limited purpose of administering
vaccines as an approved countermeasure for such communicable, contagious, and infectious diseases; (ii)
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it is necessary to permit the provision of needed drugs or devices; and (iii) such persons have received the
training necessary to safely administer or dispense the needed drugs or devices. Such persons shall
administer or dispense all drugs or devices under the direction, control, and supervision of the State
Health Commissioner.

Q. Nothing in this title shall prohibit the administration of normally self-administered drugs by unlicensed
individuals to a person in his private residence.

R. This section shall not interfere with any prescriber issuing prescriptions in compliance with his
authority and scope of practice and the provisions of this section to a Board agent for use pursuant to
subsection G of § 18.2-258.1. Such prescriptions issued by such prescriber shall be deemed to be valid
prescriptions.

S. Nothing in this title shall prevent or interfere with dialysis care technicians or dialysis patient care
technicians who are certified by an organization approved by the Board of Health Professions or persons
authorized for provisional practice pursuant to Chapter 27.01 (§ 54.1-2729.1 et seq.), in the ordinary
course of their duties in a Medicare-certified renal dialysis facility, from administering heparin, topical
needle site anesthetics, dialysis solutions, sterile normal saline solution, and blood volumizers, for the
purpose of facilitating renal dialysis treatment, when such administration of medications occurs under the
orders of a licensed physician, an advanced practice registered nurse, or a physician assistant and under
the immediate and direct supervision of a licensed registered nurse. Nothing in this chapter shall be
construed to prohibit a patient care dialysis technician trainee from performing dialysis care as part of and
within the scope of the clinical skills instruction segment of a supervised dialysis technician training
program, provided such trainee is identified as a "trainee" while working in a renal dialysis facility.

The dialysis care technician or dialysis patient care technician administering the medications shall have
demonstrated competency as evidenced by holding current valid certification from an organization
approved by the Board of Health Professions pursuant to Chapter 27.01 (§ 54.1-2729.1 et seq.).

T. Persons who are otherwise authorized to administer controlled substances in hospitals shall be
authorized to administer influenza or pneumococcal vaccines pursuant to § 32.1-126.4.

U. Pursuant to a specific order for a patient and under his direct and immediate supervision, a prescriber
may authorize the administration of controlled substances by personnel who have been properly trained to
assist a doctor of medicine or osteopathic medicine, provided the method does not include intravenous,
intrathecal, or epidural administration and the prescriber remains responsible for such administration.

V. A physician assistant, nurse, dental hygienist, or authorized agent of a doctor of medicine, osteopathic
medicine, or dentistry may possess and administer topical fluoride varnish pursuant to an oral or written
order or a standing protocol issued by a doctor of medicine, osteopathic medicine, or dentistry.

W. A prescriber, acting in accordance with guidelines developed pursuant to § 32.1-46.02, may authorize
the administration of influenza vaccine to minors by a licensed pharmacist, registered nurse, licensed
practical nurse under the direction and immediate supervision of a registered nurse, or emergency medical
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services provider who holds an advanced life support certificate issued by the Commissioner of Health
when the prescriber is not physically present.

X. Notwithstanding the provisions of § 54.1-3303, pursuant to an oral, written, or standing order issued
by a prescriber or a standing order issued by the Commissioner of Health or his designee authorizing the
dispensing of naloxone or other opioid antagonist used for overdose reversal in the absence of an oral or
written order for a specific patient issued by a prescriber, and in accordance with protocols developed by
the Board of Pharmacy in consultation with the Board of Medicine and the Department of Health, a
pharmacist, a health care provider providing services in a hospital emergency department, and emergency
medical services personnel, as that term is defined in § 32.1-111.1, may dispense naloxone or other opioid
antagonist used for overdose reversal and a person to whom naloxone or other opioid antagonist has been
dispensed pursuant to this subsection may possess and administer naloxone or other opioid antagonist
used for overdose reversal to a person who is believed to be experiencing or about to experience a life-
threatening opioid overdose. Law-enforcement officers as defined in § 9.1-101, employees of the
Department of Forensic Science, employees of the Office of the Chief Medical Examiner, employees of
the Department of General Services Division of Consolidated Laboratory Services, employees of the
Department of Corrections designated by the Director of the Department of Corrections or designated as
probation and parole officers or as correctional officers as defined in § 53.1-1, employees of the
Department of Juvenile Justice designated as probation and parole officers or as juvenile correctional
officers, employees of regional jails, employees of any state agency, school nurses, local health
department employees that are assigned to a public school pursuant to an agreement between the local
health department and the school board, school board employees who have completed training and are
certified in the administration of an opioid antagonist for overdose reversal by a program administered or
authorized by the Department of Health, other school board employees or individuals contracted by a
school board to provide school health services, and firefighters may also possess and administer naloxone
or other opioid antagonist used for overdose reversal and may dispense naloxone or other opioid
antagonist used for overdose reversal pursuant to an oral, written, or standing order issued by a prescriber
or a standing order issued by the Commissioner of Health or his designee in accordance with protocols
developed by the Board of Pharmacy in consultation with the Board of Medicine and the Department of
Health.

Notwithstanding the provisions of § 54.1-3303, pursuant to an oral, written, or standing order issued by a
prescriber or a standing order issued by the Commissioner of Health or his designee authorizing the
dispensing of naloxone or other opioid antagonist used for overdose reversal in the absence of an oral or
written order for a specific patient issued by a prescriber, and in accordance with protocols developed by
the Board of Pharmacy in consultation with the Board of Medicine and the Department of Health, any
person may possess and administer naloxone or other opioid antagonist used for overdose reversal, other
than naloxone in an injectable formulation with a hypodermic needle or syringe, in accordance with
protocols developed by the Board of Pharmacy in consultation with the Board of Medicine and the
Department of Health.

Y. Notwithstanding any other law or regulation to the contrary, a person who is acting on behalf of an
organization that provides services to individuals at risk of experiencing an opioid overdose or training in

15


https://law.lis.virginia.gov/vacode/54.1-3303/
https://law.lis.virginia.gov/vacode/32.1-111.1/
https://law.lis.virginia.gov/vacode/9.1-101/
https://law.lis.virginia.gov/vacode/53.1-1/
https://law.lis.virginia.gov/vacode/54.1-3303/

Virginia Department of Education
Office of Child Care Health and Safety
Updated October 2024

the administration of naloxone for overdose reversal may dispense naloxone, provided that such
dispensing is (i) pursuant to a standing order issued by a prescriber and (ii) in accordance with protocols
developed by the Board of Pharmacy in consultation with the Board of Medicine and the Department of
Health. If the person acting on behalf of an organization dispenses naloxone in an injectable formulation
with a hypodermic needle or syringe, he shall first obtain authorization from the Department of
Behavioral Health and Developmental Services to train individuals on the proper administration of
naloxone by and proper disposal of a hypodermic needle or syringe, and he shall obtain a controlled
substance registration from the Board of Pharmacy. The Board of Pharmacy shall not charge a fee for the
issuance of such controlled substance registration. The dispensing may occur at a site other than that of
the controlled substance registration provided the entity possessing the controlled substances registration
maintains records in accordance with regulations of the Board of Pharmacy. No person who dispenses
naloxone on behalf of an organization pursuant to this subsection shall charge a fee for the dispensing of
naloxone that is greater than the cost to the organization of obtaining the naloxone dispensed. A person to
whom naloxone has been dispensed pursuant to this subsection may possess naloxone and may administer
naloxone to a person who is believed to be experiencing or about to experience a life-threatening opioid
overdose.

Z. A person who is not otherwise authorized to administer naloxone or other opioid antagonist used for
overdose reversal may administer naloxone or other opioid antagonist used for overdose reversal to a
person who is believed to be experiencing or about to experience a life-threatening opioid overdose.

AA. Pursuant to a written order or standing protocol issued by the prescriber within the course of his
professional practice, such prescriber may authorize, with the consent of the parents as defined in § 22.1-
1, an employee of (i) a school board, (ii) a school for students with disabilities as defined in § 22.1-319
licensed by the Board of Education, or (iii) a private school accredited pursuant to § 22.1-19 as
administered by the Virginia Council for Private Education who is trained in the administration of
injected medications for the treatment of adrenal crisis resulting from a condition causing adrenal
insufficiency to administer such medication to a student diagnosed with a condition causing adrenal
insufficiency when the student is believed to be experiencing or about to experience an adrenal crisis.
Such authorization shall be effective only when a licensed nurse, an advanced practice registered nurse, a
physician, or a physician assistant is not present to perform the administration of the medication.

Code 1950, § 54-497; 1956, c. 225; 1970, c. 650, § 54-524.65; 1973, c. 468; 1976, cc. 358, 614; 1977, c.
302; 1978, c. 224; 1980, cc. 270, 287; 1983, cc. 456, 528; 1984, cc. 141, 555; 1986, c. 81; 1987, c. 226;
1988, c. 765; 1990, c. 309; 1991, cc. 141, 519, 524, 532; 1992, cc. 610, 760, 793; 1993, cc. 15, 810, 957,

114, 132, 183, 191, 252, 267, 328, 336, 359, 617; 2014, cc. 88, 491; 2015, cc. 302, 387, 502, 503, 514,
725,732,752; 2016, c. 144; 2017, cc. 3, 55, 107, 168, 174, 182, 294, 304, 713; 2018, cc. 62, 247; 2019,
cc. 87,212,221, 431; 2020, cc. 39, 302, 459, 460, 556, 560, 853, 860, 861, 924, 927, 1095; 2021, Sp.
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The chapters of the acts of assembly referenced in the historical citation at the end of this section may not
constitute a comprehensive list of such chapters and may exclude chapters whose provisions have
expired.
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Code of Virginia

Title 63.2. Welfare (Social Services)

Chapter 15. Child Abuse and Neglect

§ 63.2-1509. Requirement that certain injuries to children be reported by physicians, nurses,
teachers, etc.; penalty for failure to report.

A. The following persons who, in their professional or official capacity, have reason to suspect that a
child is an abused or neglected child, shall report the matter immediately to the local department of the
county or city wherein the child resides or wherein the abuse or neglect is believed to have occurred or to
the Department's toll-free child abuse and neglect hotline:

1. Any person licensed to practice medicine or any of the healing arts;

2. Any hospital resident or intern, and any person employed in the nursing profession;
3. Any person employed as a social worker or family-services specialist;

4. Any probation officer;

5. Any teacher or other person employed in a public or private school, kindergarten, or child day program,
as that term is defined in § 22.1-289.02;

6. Any person providing full-time or part-time child care for pay on a regularly planned basis;
7. Any mental health professional;

8. Any law-enforcement officer or animal control officer;

9. Any mediator eligible to receive court referrals pursuant to § 8.01-576.8;

10. Any professional staff person, not previously enumerated, employed by a private or state-operated
hospital, institution or facility to which children have been committed or where children have been placed
for care and treatment;

11. Any person 18 years of age or older associated with or employed by any public or private
organization responsible for the care, custody or control of children;

12. Any person who is designated a court-appointed special advocate pursuant to Article 5 (§ 9.1-151 et
seq.) of Chapter 1 of Title 9.1;

13. Any person 18 years of age or older who has received training approved by the Department of Social
Services for the purposes of recognizing and reporting child abuse and neglect;

14. Any person employed by a local department as defined in § 63.2-100 who determines eligibility for
public assistance;
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15. Any emergency medical services provider certified by the Board of Health pursuant to § 32.1-111.5,
unless such provider immediately reports the matter directly to the attending physician at the hospital to
which the child is transported, who shall make such report forthwith;

16. Any athletic coach, director or other person 18 years of age or older employed by or volunteering with
a public or private sports organization or team;

17. Administrators or employees 18 years of age or older of public or private day camps, youth centers
and youth recreation programs;

18. Any person employed by a public or private institution of higher education other than an attorney who
is employed by a public or private institution of higher education as it relates to information gained in the
course of providing legal representation to a client;

19. Any minister, priest, rabbi, imam, or duly accredited practitioner of any religious organization or
denomination usually referred to as a church, unless the information supporting the suspicion of child
abuse or neglect (1) is required by the doctrine of the religious organization or denomination to be kept in
a confidential manner or (ii) would be subject to § 8.01-400 or 19.2-271.3 if offered as evidence in court;
and

20. Any person who engages in the practice of behavior analysis, as defined in § 54.1-2900.

If neither the locality in which the child resides nor where the abuse or neglect is believed to have
occurred is known, then such report shall be made to the local department of the county or city where the
abuse or neglect was discovered or to the Department's toll-free child abuse and neglect hotline.

If an employee of the local department is suspected of abusing or neglecting a child, the report shall be
made to the court of the county or city where the abuse or neglect was discovered. Upon receipt of such a
report by the court, the judge shall assign the report to a local department that is not the employer of the
suspected employee for investigation or family assessment. The judge may consult with the Department
in selecting a local department to respond to the report or the complaint.

If the information is received by a teacher, staff member, resident, intern or nurse in the course of
professional services in a hospital, school or similar institution, such person may, in place of said report,
immediately notify the person in charge of the institution or department, or his designee, who shall make
such report forthwith. If the initial report of suspected abuse or neglect is made to the person in charge of
the institution or department, or his designee, pursuant to this subsection, such person shall notify the
teacher, staff member, resident, intern or nurse who made the initial report when the report of suspected
child abuse or neglect is made to the local department or to the Department's toll-free child abuse and
neglect hotline, and of the name of the individual receiving the report, and shall forward any
communication resulting from the report, including any information about any actions taken regarding the
report, to the person who made the initial report.

The initial report may be an oral report but such report shall be reduced to writing by the child abuse
coordinator of the local department on a form prescribed by the Board. Any person required to make the
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report pursuant to this subsection shall disclose all information that is the basis for his suspicion of abuse
or neglect of the child and, upon request, shall make available to the child-protective services coordinator
and the local department, which is the agency of jurisdiction, any information, records, or reports that
document the basis for the report. All persons required by this subsection to report suspected abuse or
neglect who maintain a record of a child who is the subject of such a report shall cooperate with the
investigating agency and shall make related information, records and reports available to the investigating
agency unless such disclosure violates the federal Family Educational Rights and Privacy Act (20 U.S.C.
§ 1232g). Provision of such information, records, and reports by a health care provider shall not be
prohibited by § 8.01-399. Criminal investigative reports received from law-enforcement agencies shall
not be further disseminated by the investigating agency nor shall they be subject to public disclosure.

B. For purposes of subsection A, "reason to suspect that a child is abused or neglected" shall, due to the
special medical needs of infants affected by substance exposure, include (i) a finding made by a health
care provider within six weeks of the birth of a child that the child was born affected by substance abuse
or experiencing withdrawal symptoms resulting from in utero drug exposure; (ii) a diagnosis made by a
health care provider within four years following a child's birth that the child has an illness, disease, or
condition that, to a reasonable degree of medical certainty, is attributable to maternal abuse of a controlled
substance during pregnancy; or (iii) a diagnosis made by a health care provider within four years
following a child's birth that the child has a fetal alcohol spectrum disorder attributable to in utero
exposure to alcohol. When "reason to suspect” is based upon this subsection, such fact shall be included
in the report along with the facts relied upon by the person making the report. Such reports shall not
constitute a per se finding of child abuse or neglect. If a health care provider in a licensed hospital makes
any finding or diagnosis set forth in clause (i), (ii), or (iii), the hospital shall require the development of a
written discharge plan under protocols established by the hospital pursuant to subdivision B 6 of § 32.1-
127.

C. Any person who makes a report or provides records or information pursuant to subsection A or who
testifies in any judicial proceeding arising from such report, records, or information shall be immune from
any civil or criminal liability or administrative penalty or sanction on account of such report, records,
information, or testimony, unless such person acted in bad faith or with malicious purpose.

D. Any person required to file a report pursuant to this section who fails to do so as soon as possible, but
not longer than 24 hours after having reason to suspect a reportable offense of child abuse or neglect,
shall be fined not more than $500 for the first failure and for any subsequent failures not less than $1,000.
In cases evidencing acts or attempted acts of rape, sodomy, aggravated sexual battery, or object sexual
penetration as defined in Article 7 (§ 18.2-61 et seq.) of Chapter 4 of Title 18.2, a person who knowingly
and intentionally fails to make the report required pursuant to this section is guilty of a Class 1
misdemeanor.

E. No person shall be required to make a report pursuant to this section if the person has actual knowledge
that the same matter has already been reported to the local department or the Department's toll-free child
abuse and neglect hotline.
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1975, c. 341, § 63.1-248.3; 1976, c. 348; 1978, c. 747; 1993, c. 443; 1994, c. 840; 1995, c. 810; 1998, cc.
704, 716; 1999, c. 606; 2000, c. 500; 2001, c. 853; 2002, cc. 747, 860; 2006, cc. 530, 801; 2008, cc. 43,

2019, cc. 98, 295, 414; 2020, cc. 461, 860, 861; 2022, c. 766; 2024, c. 615.

The chapters of the acts of assembly referenced in the historical citation at the end of this section may not
constitute a comprehensive list of such chapters and may exclude chapters whose provisions have

expired.
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Code of Virginia

Title 22.1. Education

Chapter 14.1. Early Childhood Care and Education
Article 1. General Provisions

§ 22.1-289.02. Definitions.

As used in this chapter, unless the context requires a different meaning:

"Child day center" means a child day program offered to (i) two or more children under the age of 13 in a
facility that is not the residence of the provider or of any of the children in care or (ii) 13 or more children
at any location.

"Child day program" means a regularly operating service arrangement for children where, during the
absence of a parent or guardian, a person or organization has agreed to assume responsibility for the
supervision, protection, and well-being of a child under the age of 13 for less than a 24-hour period.

"Early childhood care and education entity" means a child day center, family day home, or family day
system serving children under the age of five.

"Family day home" means a child day program offered in the residence of the provider or the home of
any of the children in care for one through 12 children under the age of 13, exclusive of the provider's
own children and any children who reside in the home, when at least one child receives care for
compensation. The provider of a licensed or registered family day home shall disclose to the parents or
guardians of children in their care the percentage of time per week that persons other than the provider
will care for the children. Family day homes serving five through 12 children, exclusive of the provider's
own children and any children who reside in the home, shall be licensed. However, no family day home
shall care for more than four children under the age of two, including the provider's own children and any
children who reside in the home, unless the family day home is licensed or voluntarily registered.
However, a family day home where the children in care are all related to the provider by blood or
marriage shall not be required to be licensed.

"Family day system" means any person who approves family day homes as members of its system; who
refers children to available family day homes in that system; and who, through contractual arrangement,
may provide central administrative functions including, but not limited to, training of operators of
member homes; technical assistance and consultation to operators of member homes; inspection,
supervision, monitoring, and evaluation of member homes; and referral of children to available health and
social services.

"Head Start provider" means a public or private, nonprofit or for-profit organization or agency, including
any community-based organization, as such term is defined in 20 U.S.C. § 7801, to which a grantee has
delegated all or part of the responsibility of the grantee for operating a Head Start program.
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"Publicly funded provider" means any (i) educational program provided by a school division or local
government to children between birth and age five or (ii) child day program that receives state or federal
funds in support of its operations that serves three or more unrelated children. "Publicly funded provider"
does not include any program for which the sole source of public funding is the federal Child and Adult
Care Food Program (CACFP) administered by the U.S. Department of Agriculture Food and Nutrition
Service.

"Registered family day home" means any family day home that has met the standards for voluntary
registration for such homes pursuant to regulations adopted by the Board and that has obtained a
certificate of registration from the Superintendent.

2020, cc. 860, 861.

§ 22.1-289.03. Early childhood care and education system; establishment; need-based and demand-
based funding.

A. The Board shall establish a statewide unified public-private system for early childhood care and
education in the Commonwealth to ensure that every child has the opportunity to enter kindergarten
healthy and ready to learn. Such system shall be administered by the Board, the Superintendent, and the
Department and shall be formed, implemented, and sustained through a structure that engages and
leverages both state-level authority and regional-level public-private partnership assets.

B. It is the intent of the General Assembly that the system established pursuant to subsection A shall (i)
provide families with coordinated access for referral to early childhood education programs, (ii) provide
families with easy-to-understand information about the quality of publicly funded early childhood care
and education programs, (iii) establish expectations for the continuous improvement of early childhood
care and education programs, and (iv) establish shared expectations for early childhood care and
education programs among the Department of Education, the Department of Social Services, local school
divisions, and state and regional stakeholders.

C. The system established pursuant to subsection A shall consist of a combination of programs offered
through (i) the Virginia Preschool Initiative, pursuant to § 22.1-289.09, or any other school-based early
childhood care and education program; (ii) licensed programs, pursuant to Article 3 (§ 22.1-289.010 et
seq.); and (iii) unlicensed programs, pursuant to Article 4 (§ 22.1-289.030 et seq.).

D. To address family demand and preferences for affordable, high-quality early childhood care and
education services, state general funds that support the provision of services to families for early
childhood care and education shall be provided as specified in the general appropriation act. Each year, no
later than November 15, the Department shall report to the Governor and the Chairs of the House
Committee on Appropriations, the House Committee on Education, the Senate Committee on Education
and Health, and the Senate Committee on Finance and Appropriations the projected general funds needed
for the upcoming two fiscal years based on cost of quality rate per child in order to (i) maintain the
current number of slots, (ii) increase the number of slots using a projected growth rate, and (iii) increase

23


http://lis.virginia.gov/cgi-bin/legp604.exe?201+ful+CHAP0860
http://lis.virginia.gov/cgi-bin/legp604.exe?201+ful+CHAP0861
https://law.lis.virginia.gov/vacode/22.1-289.09/
https://law.lis.virginia.gov/vacode/22.1-289.010/
https://law.lis.virginia.gov/vacode/22.1-289.030/

Virginia Department of Education
Office of Child Care Health and Safety
Updated October 2024

the number of slots to fully accommodate parent demand and eliminate waitlists. Such projected general
funds to meet such needs shall be based on:

1. An annual per-child cost determined through re-benchmarking for the Virginia Preschool Initiative;

2. An annual per-child cost based on the Department's federally approved alternative cost methodology
for the Mixed Delivery Program identified in the general appropriation act;

3. An annual per-child cost based on the Department's federally approved alternative cost methodology
for the Child Care Subsidy Program, which program shall be open to each child who is under the age of
13 in each family for as long as:

a. The family's income does not exceed 85 percent of the state median income;

b. The family includes at least one child who is five years of age or younger and has not started
kindergarten; and

c. The family meets all other eligibility requirements;
4. Current program eligibility criteria; and

5. Maximization of regularly recurring federal funding including federal funding provided for the Child
Care Subsidy Program, Early Head Start, or Head Start, or pursuant to Part B of the federal Individuals
with Disabilities Education Act, 20 U.S.C. § 1411 et seq.

No later than May 15 before each upcoming year, each regional entity established by the Board pursuant
to subsection D of § 22.1-289.05 shall indicate the number of slots needed in the region for the Mixed
Delivery Program, each local school division shall indicate the number of slots needed in the local school
division for the Virginia Preschool Initiative, and each locality shall indicate the number of slots needed
in the locality for the Child Care Subsidy Program. The Department shall reallocate slots with available
funding from the Child Care Subsidy Program and Mixed Delivery Program as determined pursuant to
this subsection no later than July 1. Following fall enrollment periods, the Department shall make
adjustments based on family preferences. In providing funding for slots pursuant to this subsection, all
current-year state general funds shall be expended first.

2020, cc. 860, 861; 2024, cc. 722, 757.

§ 22.1-289.04. Early childhood care and education advisory committee.

The Board shall establish an early childhood care and education advisory committee to advise the Board
on programs, systems, and regulations established pursuant to this chapter. The advisory committee shall
include the following members, who shall represent geographically diverse areas: (i) two representatives
of publicly funded licensed providers, including at least one for-profit provider; (ii) one representative of
an early childhood care and education entity that is not a publicly funded provider; (iii) two
representatives of early childhood care and education entities that are license-exempt pursuant to Article 4
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(§ 22.1-289.030 et seq.), including one representative of an early childhood care and education entity that
is exempt from licensure pursuant to § 22.1-289.031; (iv) three representatives of Head Start providers,
one of which shall be operated by a local school division, and two of which shall not be operated by a
local school division; (v) two representatives from local school divisions or local school boards operating
carly childhood programs other than Head Start providers; (vi) two representatives of nonprofit advocacy
organizations in the Commonwealth that focus on early childhood care and education; (vii) one
representative of a family day home that is a publicly funded provider; (viii) two professionals or faculty
members from an institution of higher education in the Commonwealth who have child development or
early childhood education expertise; (ix) one representative from the Virginia chapter of the American
Academy of Pediatrics; (x) one representative from an advocacy or service organization that focuses on
serving children with disabilities; (xi) one representative from a business in the Commonwealth; (xii) one
parent of a child currently enrolled in a preschool program offered by a publicly funded provider; (xiii)
one representative of the Virginia Council on Private Education; (xiv) one representative from a statewide
nonprofit association in the Commonwealth whose membership includes both before-school and
afterschool nonprofit child care providers and nonprofit preschool providers; (xv) one representative from
a nonprofit entity that provides child care resource and referral services related to the operation of early
childhood care and education programs; and (xvi) such other members as the Board may deem
appropriate. The Commissioner of Social Services or his designee, the Secretary of Education or his
designee, the Secretary of Health and Human Resources or his designee, the Superintendent of Public
Instruction or his designee, the Commissioner of the Department of Health or his designee, the
Commissioner of the Department of Behavioral Health and Development Services or his designee, and
the Director of the Head Start Collaboration Office shall serve ex officio without voting privileges. The
Board shall establish bylaws for such advisory committee that include term Iength and limits for
members.

2020, cc. 860, 861.

§ 22.1-289.05. Uniform measurement and improvement system; regional entities; establishment.

A. The Board shall establish a uniform measurement and improvement system designed to provide
parents and families with information about the quality and availability of publicly funded providers.
Such system shall include:

1. Service provision and performance targets for children from birth to age five that align with standards
for kindergarten readiness and early elementary grades;

2. Consistent quality standards;
3. Outcome-based measurements; and
4. Incentives to encourage participation and improvement.

B. All publicly funded providers shall be required to participate in the uniform measurement and
improvement system established pursuant to subsection A. All other child day programs may participate
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in such system. Any participation in such system shall comply with all applicable federal laws and
regulations, including the federal Head Start Act (42 U.S.C. § 9801 et seq.), as amended, and associated
regulations.

C. The Board shall establish consequences for publicly funded providers that fail to participate in the
uniform measurement and improvement system established pursuant to subsection A or persistently fail to
meet minimal quality standards.

D. The Board shall establish a system of regional entities that will be responsible for coordinating early
childhood care and education services, guiding quality improvement of such services and coordinated
access to such services for families, and implementing the uniform measurement and improvement
system.

2020, cc. 860, 861; 2022, c. 524.

§ 22.1-289.06. Confidential records and information; penalty.

A. The records, information, and statistical registries of the Department and of all child day programs and
family day systems concerning services to or on behalf of individuals shall be confidential information,
provided that the Superintendent, the Board, and their agents or designees shall have access to such
records, information, and statistical registries, and that such records, information, and statistical registries
may be disclosed to any person having a legitimate interest in accordance with state and federal law and
regulation.

It shall be unlawful for any officer, agent, or employee of any child day program or family day system;
for the Superintendent, the State Board, or their agents, designees, or employees; for any person who has
held any such position; and for any other person to whom any such record or information is disclosed to
disclose, directly or indirectly, any such confidential record or information, except as herein provided or
pursuant to § 63.2-105. Every violation of this section shall constitute a Class 1 misdemeanor.

B. If a request for a record or information concerning applicants for and recipients of services provided in
this chapter is made to the Department by a person who does not have a legitimate interest, the
Superintendent shall not provide the record or information unless permitted by state or federal law or
regulation.

2020, cc. 860, 861.

§ 22.1-289.07. Information related to shaken baby syndrome.

The Department shall make information about shaken baby syndrome, its effects, and resources for help
and support for caretakers in a printable format, and information about how to acquire information about
shaken baby syndrome and its effects in an audiovisual format, available to the public on its website.
Such information shall be provided to every child day program and family day system required to be
licensed by the Department at the time of initial licensure and upon request.
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2020, cc. 860, 861.

§ 22.1-289.08. Board to investigate child day programs at direction of Governor.

Whenever the Governor considers it proper or necessary to investigate the management of any child day
program or family day system licensed by or required to be inspected by the Board under the provisions
of this chapter, he may direct the Board, or any committee or agent thereof, to make the investigation. The
Board, committee, or agent designated by the Governor shall have power to administer oaths and to
summon officers, employees, or other persons to attend as witnesses and to enforce their attendance and
to compel them to produce documents and give evidence.

2020, cc. 860, 861.

§ 22.1-289.08:1. Child Care Subsidy Program Overpayment Fund.

There is hereby created in the state treasury a special nonreverting fund to be known as the Child Care
Subsidy Program Overpayment Fund, referred to in this section as "the Fund." The Fund shall be
established on the books of the Comptroller. All overpayment moneys collected or recovered by the
Department or any state or local agency contracted to administer the Child Care Subsidy Program, net of
any refunds due to the federal government, shall be paid into the state treasury and credited to the Fund,
except as prohibited by federal law or regulation. Interest earned on moneys in the Fund shall remain in
the Fund and be credited to it. Any moneys remaining in the Fund, including interest thereon, at the end
of each fiscal year shall not revert to the general fund but shall remain in the Fund. Moneys in the Fund
shall be used solely for the purpose of covering the cost of providing training and supports to early
childhood care and education entities. Expenditures and disbursements from the Fund shall be made by
the State Treasurer on warrants issued by the Comptroller upon written request signed by the
Superintendent.

2022, c. 524.

§ 22.1-289.08:2. Child Care Subsidy Program; categorical eligibility for certain families.

Any family that receives public assistance through Medicaid or the Special Supplemental Nutrition
Program for Women, Infants, and Children shall be deemed to categorically satisfy income eligibility
requirements to receive assistance through the Child Care Subsidy Program.

2024, c. 286.

Article 2. Virginia Preschool Initiative.

§ 22.1-289.09. Programs designed to promote educational opportunities.

A. The General Assembly finds that effective prevention programs designed to assist children at risk of
school failure and dropout are practical mechanisms for reducing violent and criminal activity and for
ensuring that Virginia's children will reach adulthood with the skills necessary to succeed; to this end, the
following program is hereby established. With such funds as are appropriated for this purpose, the
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General Assembly hereby establishes the Virginia Preschool Initiative as a grant program to be disbursed
by the Department of Education to schools and community-based organizations to provide quality
preschool programs for at-risk three-year-olds and four-year-olds who are unserved by Head Start
programs and for at-risk five-year-olds who are not eligible to attend kindergarten.

B. Grants shall be used to provide at least half-day services for the length of the school year for at-risk
three-year-old and four-year-old children who are unserved by Head Start programs and for at-risk five-
year-olds who are not eligible to attend kindergarten. The services shall include quality preschool
education; health services, including nutrition access programs; social services; parental involvement,
including activities to promote family literacy; and transportation.

C. The guidelines for quality preschool education and criteria for preschool education services may be
differentiated according to the agency providing the services in order to comply with various relevant
federal or state requirements.

1. Any classroom that exceeds benchmarks set by the Board shall be staffed as follows: (i) at least one
teacher shall be provided for any classroom with 10 students or fewer students; (ii) if the average daily
membership in any classroom exceeds 10 students but does not exceed 20 students, at least one full-time
teacher's aide shall be assigned to the classroom; and (iii) the maximum classroom size shall be 20
students.

2. Any classroom that does not exceed benchmarks set by the Board shall be staffed as follows: (i) at least
one teacher shall be provided for any classroom with nine or fewer students; (ii) if the average daily
membership in any classroom exceeds nine students but does not exceed 18 students, a full-time teacher's
aide shall be assigned to such classroom; and (iii) the maximum classroom size shall be 18 students.

D. School divisions and other grantees may apply for and be granted waivers from these guidelines by the
Department of Education. Grants shall be distributed, with such funds as are appropriated for this
purpose, based on an allocation formula providing the state share of the grant per child, as specified in the
appropriation act, for at least 60 percent of the unserved at-risk four-year-olds and five-year-olds who are
not eligible to attend kindergarten in the Commonwealth, such 60 percent to be calculated by adding
services for 30 percent more of the unserved at-risk children to the 30 percent of unserved at-risk children
in each locality provided funding in the appropriation act.

E. Local school boards may elect to serve more than 60 percent of the at-risk four-year-olds and may use
federal funds or local funds for this expansion or may seek funding through this grant program for such
purposes. Grants may be awarded, if funds are available in excess of the funding for the 60 percent
allocation, to expand services to at-risk four-year-olds beyond the 60 percent goal.

F. In order for a locality to qualify for these grants, the local governing body shall commit to providing
the required matching funds, based on the composite index of local ability to pay. Localities may use, for
the purposes of meeting the local match, local or other nonstate expenditures for existing qualifying
programs and shall also continue to pursue and coordinate other funding sources, including child care
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subsidies. Funds received through this program shall be used to supplement, not supplant, any local funds
currently provided for preschool programs within the locality.

2020, cc. 860, 861.

Article 3. Licensure.

§ 22.1-289.010. Application fees; regulations and schedules; use of fees; certain facilities, centers
and agencies exempt.

The Board is authorized to adopt regulations and schedules for fees to be charged for processing
applications for licenses to operate child day programs and family day systems. Such schedules shall
specify minimum and maximum fees and, where appropriate, gradations based on the capacity of such
facilities, centers, and agencies. Fees shall be used for the development and delivery of training for
operators and staff of child day programs and family day systems. Fees shall be expended for this purpose
within two fiscal years following the fiscal year in which they are collected. These fees shall not be
applicable to facilities, centers, or agencies operated by federal entities.

The Board shall develop training programs for operators and staffs of licensed child day programs. Such
programs shall include formal and informal training offered by institutions of higher education, state and
national associations representing child care professionals, local and regional early childhood educational
organizations, state agencies and other trainers designated by the Board, and licensed child care providers.
Training provided to operators and staffs of licensed child day programs shall include training and
information regarding shaken baby syndrome, its effects, and resources for help and support for
caretakers. To the maximum extent possible, the Board shall ensure that all provider interests are
represented and that no single approach to training shall be given preference.

2020, cc. 860, 861.

§ 22.1-289.011. Licenses required; issuance, expiration, and renewal; maximum number of
participants or children; posting of licenses.

A. As used in this section, "person" means any individual; corporation; partnership; association; limited
liability company; local government; state agency, including any department, institution, authority,
instrumentality, board, or other administrative agency of the Commonwealth; or other legal or
commercial entity that operates or maintains a child day program or family day system.

B. Every person who constitutes, or who operates or maintains, a child day program or family day system
shall obtain the appropriate license from the Superintendent, which may be renewed. The Superintendent,
upon request, shall consult with, advise, and assist any person interested in securing and maintaining any
such license. Each application for a license shall be made to the Superintendent, in such form as he may
prescribe. It shall contain the name and address of the applicant and, if the applicant is an association,
partnership, limited liability company, or corporation, the names and addresses of its officers and agents.
The application shall also contain a description of the activities proposed to be engaged in and the
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facilities and services to be employed, together with other pertinent information as the Superintendent
may require.

C. The licenses shall be issued on forms prescribed by the Superintendent. Any two or more licenses may
be issued for concurrent operation of more than one child day program or family day system, but each
license shall be issued upon a separate form. Each license for a family day home or family day system and
renewals thereof may be issued for periods of up to three successive years, unless sooner revoked or
surrendered. Licenses issued to child day centers under this chapter shall have a duration of two years
from date of issuance.

D. The Superintendent may extend or shorten the duration of licensure periods for a child day program or
family day system whenever, in his sole discretion, it is administratively necessary to redistribute the
workload for greater efficiency in staff utilization.

E. Each license shall indicate the maximum number of persons who may be cared for in the child day
program or family day system for which it is issued.

F. The license and any other documents required by the Superintendent shall be posted in a conspicuous
place on the licensed premises.

G. Every person issued a license that has not been suspended or revoked shall renew such license prior to
its expiration.

2020, cc. 860, 861.

§ 22.1-289.012. Local government to report business licenses issued to child day centers and family
day homes.

The commissioner of the revenue or other local business license official shall report to the Department on
a semiannual basis the name, address, and contact information of any child day center or family day home
to which a business license was issued.

2020, cc. 860, 861.

§ 22.1-289.013. Investigation on receipt of application.

Upon receipt of the application, the Superintendent shall cause an investigation to be made of the
activities, services, and facilities of the applicant and of his character and reputation or, if the applicant is
an association, partnership, limited liability company, or corporation, the character and reputation of its
officers and agents, and upon receipt of the initial application, an investigation of the applicant's financial
responsibility. The financial records of an applicant shall not be subject to inspection if the applicant
submits an operating budget and at least one credit reference. The character and reputation investigation
upon application shall include background checks pursuant to § 22.1-289.036. Records that contain
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confidential proprietary information furnished to the Department pursuant to this section shall be exempt
from disclosure pursuant to subdivision 4 of § 2.2-3705.5.

2020, cc. 860, 861.

§ 22.1-289.014. Variances.

The Superintendent may grant a variance to a regulation when the Superintendent determines that (i) a
licensee or applicant for licensure as a child day program or family day system has demonstrated that the
implementation of a regulation would impose a substantial financial or programmatic hardship and (ii) the
variance would not adversely affect the safety and well-being of children in care. The Superintendent
shall review each allowable variance at least annually. At a minimum, this review shall address the impact
of the allowable variance on persons in care, adherence by the licensee to any conditions attached, and the
continuing need for the allowable variance.

2020, cc. 860, 861.

§ 22.1-289.015. Voluntary registration of family day homes; inspections; investigation upon receipt
of complaint; revocation or suspension of registration.

A. Any person who maintains a family day home serving fewer than five children, exclusive of the
provider's own children and any children who reside in the home, may apply for voluntary registration.
An applicant for voluntary registration shall file with the Superintendent, prior to beginning any such
operation and thereafter biennially, an application which shall include, but not be limited to, the
following:

1. The name, address, phone number, and social security number of the person maintaining the family day
home;

2. The number and ages of the children to receive care;

3. A sworn statement or affirmation in which the applicant attests to the accuracy of the information
submitted to the Superintendent; and

4. Documentation that the background check requirements for registered family day homes in Article 5
(§ 22.1-289.034 et seq.) have been met.

B. The Board shall adopt regulations for voluntarily registered family day homes that include, but are not
limited to:

1. The criteria and process for the approval of the certificate of registration;

2. Requirements for a self-administered health and safety guidelines evaluation checklist;
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3. A schedule for fees to be paid by the providers to the contract organization or to the Department if it
implements the provisions of this section for processing applications for the voluntary registration of
family day homes. The charges collected shall be maintained for the purpose of recovering administrative
costs incurred in processing applications and certifying such homes as eligible or registered;

4. The criteria and process for the renewal of the certificate of registration; and

5. The requirement that upon receipt of a complaint concerning a registered family day home, the
Superintendent shall cause an investigation to be made, including on-site visits as he deems necessary, of
the activities, services, and facilities. The person who maintains such home shall afford the
Superintendent reasonable opportunity to inspect the operator's facilities and records and to interview any
employees and any child or other person within his custody or control. Whenever a registered family day
home is determined by the Superintendent to be in noncompliance with the regulations for voluntarily
registered family day homes, the Superintendent shall give reasonable notice to the operator of the nature
of the noncompliance and may thereafter revoke or suspend the registration.

C. Upon receiving the application on forms prescribed by the Superintendent, and after having determined
that the home has satisfied the requirements of the regulations for voluntarily registered family day
homes, the Superintendent shall issue a certificate of registration to the family day home.

D. The Superintendent shall contract in accordance with the requirements of the Virginia Public
Procurement Act (§ 2.2-4300 et seq.) with qualified local agencies and community organizations to
review applications and certify family day homes as eligible for registration, pursuant to the regulations
for voluntarily registered family day homes. If no qualified local agencies or community organizations are
available, the Superintendent shall implement the provisions of this section. For the purposes of this
subsection, "qualified" means demonstrated ability to provide sound financial management and
administrative services including application processing, maintenance of records and reports, technical
assistance, consultation, training, monitoring, and random inspections.

E. The scope of services in contracts shall include:

1. The identification of family day homes which may meet the standards for voluntary registration
provided in subsection A; and

2. A requirement that the contract organization shall provide administrative services, including, but not
limited to, processing applications for the voluntary registration of family day homes; certifying such
homes as eligible for registration; providing technical assistance, training and consultation with family
day homes; ensuring providers' compliance with the regulations for voluntarily registered family day
homes, including monitoring and random inspections; and maintaining permanent records regarding all
family day homes which it may certify as eligible for registration.

F. The contract organization, upon determining that a family day home has satisfied the requirements of
the regulations for voluntarily registered family day homes, shall certify the home as eligible for
registration on forms prescribed by the Superintendent. The Superintendent, upon determining that
certification has been properly issued, may register the family day home.
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G. The provisions of this section shall not apply to any family day home located in a county, city, or town
in which the governing body provides by ordinance for the regulation and licensing of persons who
provide child-care services for compensation and for the regulation and licensing of child-care facilities
pursuant to the provisions of § 15.2-914.

2020, cc. 860, 861.

§ 22.1-289.016. Unlicensed and unregistered family day homes; notice to parents.

Every unlicensed, unregistered family day home shall provide written notice to the parents of every child
receiving care, at the time the family day home begins providing care for the child, stating that the family
day home is not regulated by the Department and referring parents to a website maintained by the
Department for additional information regarding licensed, registered, and unlicensed, unregistered family
day homes. The provisions of this section shall not apply to an unlicensed, unregistered family day home
in which all of the children receiving care are related to the provider by blood or marriage.

2020, cc. 860, 861.

§ 22.1-289.017. Compliance with Uniform Statewide Building Code.

Buildings licensed as child day programs or family day systems shall be classified by and meet the
specifications for the proper Use Group as required by the Virginia Uniform Statewide Building Code.

2020, cc. 860, 861.

§ 22.1-289.018. Inspections and interviews.

A. Applicants for licensure and licensees shall at all times afford the Superintendent reasonable
opportunity to inspect all of their facilities, books and records, and to interview their agents and
employees and any person living or participating in such facilities, or under their custody, control,
direction, or supervision. Interviews conducted pursuant to this section with persons living or
participating in a facility operated by or under the custody, control, direction, or supervision of an
applicant for licensure or a licensee shall be (i) authorized by the person to be interviewed or his legally
authorized representative and (ii) limited to discussion of issues related to the applicant's or licensee's
compliance with applicable laws and regulations, including ascertaining if assessments and reassessments
of residents' cognitive and physical needs are performed as required under regulations of the Board.

B. All licensed child day programs and family day systems shall be inspected not less than twice
annually, and one of those inspections shall be unannounced.
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C. The activities, services, and facilities of each applicant for renewal of his license as a child day
program or family day system shall be subject to an inspection or examination by the Superintendent to
determine if he is in compliance with current regulations of the Board.

D. The Superintendent may authorize such other announced or unannounced inspections as the
Superintendent considers appropriate.

2020, cc. 860, 861.

§ 22.1-289.019. Inspections of child day programs and family day systems; prioritization.

The Superintendent shall prioritize inspections of child day programs and family day systems in the
following order: (i) inspections conducted in response to a complaint involving a licensed, registered,
license-exempt, or unlicensed child day program or family day system; (ii) inspections of licensed or
registered child day programs and family day systems that are not conducted in response to a complaint;
(ii1) inspections of license-exempt or unlicensed child day programs and family day systems that have
entered into a contract with the Department or its agents or designees or a local department of social
services to provide child care services funded by the Child Care and Development Block Grant, other
than inspections conducted in response to a complaint; and (iv) inspections of license-exempt and
unlicensed child day programs and family day systems that are not conducted in response to a complaint.

2020, cc. 860, 861.

§ 22.1-289.020. Issuance or refusal of license; notification; provisional and conditional licenses.

Upon completion of his investigation, the Superintendent shall issue an appropriate license to the
applicant if (i) the applicant has made adequate provision for such activities, services, and facilities as are
reasonably conducive to the welfare of the children over whom he may have control; (ii) at the time of
initial application, the applicant has submitted an operating budget and at least one credit reference; (iii)
he is, or the officers and agents of the applicant if it is an association, partnership, limited liability
company, or corporation are, of good character and reputation; and (iv) the applicant and agents comply
with the provisions of this chapter. Otherwise, the license shall be denied. Immediately upon taking final
action, the Superintendent shall notify the applicant of such action.

Upon completion of the investigation for the renewal of a license, the Superintendent may issue a
provisional license to any applicant if the applicant is temporarily unable to comply with all of the
licensure requirements. The provisional license may be renewed, but the issuance of a provisional license
and any renewals thereof shall be for no longer a period than six successive months. A copy of the
provisional license shall be prominently displayed by the provider at each public entrance of the subject
facility and shall be printed in a clear and legible size and style. In addition, the facility shall be required
to prominently display next to the posted provisional license a notice that a description of specific
violations of licensing standards to be corrected and the deadline for completion of such corrections is
available for inspection at the facility and on the facility's website, if applicable.
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At the discretion of the Superintendent, a conditional license may be issued to an applicant to operate a
new facility in order to permit the applicant to demonstrate compliance with licensure requirements. Such
conditional license may be renewed, but the issuance of a conditional license and any renewals thereof
shall be for no longer a period than six successive months.

2020, cc. 860, 861.

§ 22.1-289.021. Records and reports.

Every licensed or registered child day program and family day system shall keep such records and make
such reports to the Superintendent as he may require. The forms to be used in the making of such reports
shall be prescribed and furnished by the Superintendent.

2020, cc. 860, 861.

§ 22.1-289.022. Enforcement and sanctions; child day programs and family day systems; revocation
and denial.

A. The Superintendent may revoke or deny the renewal of the license of any child day program or family
day system that violates any provision of this chapter or fails to comply with the limitations and standards
set forth in its license.

B. Pursuant to the procedures set forth in subsection C, and in addition to the authority for other
disciplinary actions provided in this title, the Superintendent may issue a notice of summary suspension
of the license of any child day program or family day system, in conjunction with any proceeding for
revocation, denial, or other action, when conditions or practices exist in the child day program or family
day system that pose an immediate and substantial threat to the health, safety, and welfare of the children
receiving care, and the Superintendent believes the operation of the child day program or family day
system should be suspended during the pendency of such proceeding.

C. A notice of summary suspension issued by the Superintendent to a child day program or family day
system shall set forth (i) the summary suspension procedures; (ii) hearing and appeal rights as provided in
this subsection; (iii) facts and evidence that formed the basis for the summary suspension; and (iv) the
time, date, and location of a hearing to determine whether the summary suspension is appropriate. Such
notice shall be served on the child day program or family day system or its designee as soon as
practicable thereafter by personal service or certified mail, return receipt requested, to the address of
record of the child day program or family day system.

The summary suspension hearing shall be presided over by a hearing officer selected by the
Superintendent from a list prepared by the Executive Secretary of the Supreme Court of Virginia and shall
be held as soon as practicable, but in no event later than 15 business days following service of the notice
of summary suspension; however, the hearing officer may grant a written request for a continuance, not to
exceed an additional 10 business days, for good cause shown. Within 10 business days after such hearing,
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the hearing officer shall provide to the Superintendent written findings and conclusions, together with a
recommendation as to whether the license should be summarily suspended.

Within 10 business days of the receipt of the hearing officer's findings, conclusions, and recommendation,
the Superintendent may issue a final order of summary suspension or an order that such summary
suspension is not warranted by the facts and circumstances presented. The Superintendent shall adopt the
hearing officer's recommended decision unless to do so would be an error of law or Department policy. In
the event that the Superintendent rejects the hearing officer's findings, conclusions, or recommendation,
the Superintendent shall state with particularity the basis for rejection. In issuing a final order of summary
suspension, the Superintendent may choose to suspend the license of the child day program or family day
system or to suspend only certain authority of the child day program or family day system to operate,
including the authority to provide certain services or perform certain functions that the Superintendent
determines should be restricted or modified in order to protect the health, safety, or welfare of the
children receiving care. A final order of summary suspension shall include notice that the licensee may
appeal the Superintendent's decision to the appropriate circuit court no later than 10 days following
service of the order. The sole issue before the court shall be whether the Superintendent had reasonable
grounds to require the licensee to cease operations during the pendency of the concurrent revocation,
denial, or other proceeding. The concurrent revocation, denial, or other proceeding shall not be affected
by the outcome of any hearing on the appropriateness of the summary suspension.

A copy of any final order of summary suspension shall be prominently displayed by the child day
program or family day system at each public entrance of the facility, or in lieu thereof, the child day
program or family day system may display a written statement summarizing the terms of the order in a
prominent location, printed in a clear and legible size and typeface, and identifying the location within the
facility where the final order of summary suspension may be reviewed.

The willful and material failure to comply with the final order of summary suspension constitutes a
violation of subdivision 3 of § 22.1-289.027.

The provisions of this subsection shall not apply to any child day program or family day system operated
by an agency of the Commonwealth, which shall instead be governed by the provisions of subsection D.

D. Whenever the Superintendent issues a summary order of suspension of the license to operate a child
day program or family day system operated by an agency of the Commonwealth:

1. Before such summary order of suspension shall take effect, the Superintendent shall issue to the child
day program or family day system a notice of summary order of suspension setting forth (i) the
procedures for a hearing and right of review as provided in this section and (ii) facts and evidence that
formed the basis on which the summary order of suspension is sought. Such notice shall be served on the
licensee or its designee as soon as practicable thereafter by personal service or certified mail, return
receipt requested, to the address of record of the licensee. The notice shall state the time, date, and
location of a hearing to determine whether the suspension is appropriate. Such hearing shall be held no
later than three business days after the issuance of the notice of the summary order of suspension and
shall be convened by the Superintendent or his designee. After such hearing, the Superintendent may
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issue a final order of summary suspension or may find that such summary suspension is not warranted by
the facts and circumstances presented.

2. A final order of summary suspension shall include notice that the licensee may request, in writing and
within three business days after receiving the Superintendent's decision, that the Superintendent refer the
matter to the Secretary of Education for resolution within three business days of the referral. Any
determination by the Secretary shall be final and not subject to judicial review. If the final order of
summary suspension is upheld, it shall take effect immediately, and a copy of the final order of summary
suspension shall be prominently displayed by the licensee at each public entrance of the facility. Any
concurrent revocation, denial, or other proceedings shall not be affected by the outcome of any
determination by the Secretary.

2020, cc. 860, 861.

§ 22.1-289.023. Enforcement and sanctions; special orders; civil penalties.

A. Notwithstanding any other provision of law, following a proceeding as provided in § 2.2-4019, the
Superintendent may issue a special order (i) for violation of any of the provisions of this chapter, § 54.1-
3408, or any regulation adopted under any provision of this chapter which violation adversely affects, or
is an imminent and substantial threat to, the health, safety, or welfare of the person cared for therein, or
(ii) for permitting, aiding, or abetting the commission of any illegal act in a child day program or family
day system. Notice of the Superintendent's intent to take any of the actions enumerated in subdivisions B
1 through 6 shall be provided by the Department, and a copy of such notice shall be posted in a prominent
place at each public entrance of the licensed premises to advise consumers of serious or persistent
violations. The issuance of a special order shall be considered a case decision as defined in § 2.2-4001.
Actions set forth in subsection B may be appealed by (a) a child day program or family day system
operated by an agency of the Commonwealth in accordance with § 22.1-289.025 or (b) any other child
day program or family day system in accordance with the Administrative Process Act (§ 2.2-4000 et
seq.). The Superintendent shall not delegate his authority to impose civil penalties in conjunction with the
issuance of special orders.

B. The Superintendent may take the following actions regarding child day programs and family day
systems through the issuance of a special order and may require a copy of the special order provided by
the Department to be posted in a prominent place at each public entrance of the licensed premises to
advise consumers of serious or persistent violations:

1. Place a licensee on probation upon finding that the licensee is substantially out of compliance with the
terms of its license and that the health and safety of children are at risk;

2. Reduce licensed capacity or prohibit new admissions when the Superintendent concludes that the
licensee cannot make necessary corrections to achieve compliance with regulations except by a temporary
restriction of its scope of service;
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3. Mandate training for the licensee or licensee's employees, with any costs to be borne by the licensee,
when the Superintendent concludes that the lack of such training has led directly to violations of
regulations;

4. Assess civil penalties of not more than $500 per inspection upon finding that the child day program or
family day system is substantially out of compliance with the terms of its license and the health and safety
of children are at risk; however, no civil penalty shall be imposed pursuant to this subdivision on any
child day program or family day system operated by an agency of the Commonwealth;

5. Require licensees to contact parents, guardians, or other responsible persons in writing regarding health
and safety violations; and

6. Prevent licensees who are substantially out of compliance with the licensure terms or in violation of the
regulations from receiving public funds.

C. The Board shall adopt regulations to implement the provisions of this section.

2020, cc. 860, 861.

§ 22.1-289.024. Appeal from refusal, denial of renewal, or revocation of license.

A. Whenever the Superintendent refuses to issue a license or to renew a license or revokes a license for a
child day program or family day system operated by an agency of the Commonwealth, the provisions of
§ 22.1-289.025 shall apply. Whenever the Superintendent refuses to issue a license or to renew a license
or revokes a license for any child day program or family day system other than a child day program or
family day system operated by an agency of the Commonwealth, the provisions of the Administrative
Process Act (§ 2.2-4000 et seq.) shall apply, except that all appeals from notice of the Superintendent's
intent to refuse to issue or renew, or revoke a license shall be received in writing from the child day
program or family day system operator within 15 days of the date of receipt of the notice. Judicial review
of a final review agency decision shall be in accordance with the provisions of the Administrative Process
Act. No stay may be granted upon appeal to the Supreme Court or the Court of Appeals.

B. In every appeal to a court of record, the Superintendent shall be named defendant.

C. An appeal, taken as provided in this section, shall operate to stay any criminal prosecution for
operation without a license.

D. When issuance or renewal of a license for a child day program or family day system has been refused
by the Superintendent, the applicant shall not thereafter for a period of six months apply again for such
license unless the Superintendent in his sole discretion believes that there has been such a change in the
conditions on account of which he refused the prior application as to justify considering the new
application. When an appeal is taken by the applicant pursuant to subsection A, the six-month period shall
be extended until a final decision has been rendered on appeal.

2020, cc. 860, 861; 2021, Sp. Sess. 1, c. 489.
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§ 22.1-289.025. Right to appeal notice of intent; child day programs and family day systems
operated by agencies of the Commonwealth.

Any child day program or family day system operated by an agency of the Commonwealth shall have the
right to appeal any notice of intent as follows:

1. Within 30 days after receiving a notice of intent to impose a sanction, the licensee shall request in
writing that the Superintendent review the intended agency action and may submit, together with such
request, relevant information, documentation, or other pertinent data supporting its appeal. The
Superintendent shall issue a decision within 60 days after receiving the request and shall have the
authority to uphold the sanction or take whatever action he deems appropriate to resolve the controversy.

2. If the child day program or family day system disputes the Superintendent's decision, the licensee shall
request, within 30 days of receiving the Superintendent's decision, that the Superintendent refer the matter
to the Secretary of Education. The Secretary shall issue a decision within 60 days of receiving the request
for review. The Secretary's decision shall be final and shall not be subject to review.

2020, cc. 860, 861.

§ 22.1-289.026. Injunction against operation without license.

Any circuit court having jurisdiction in the county or city where the principal office of any child day
program or family day system is located shall, at the suit of the Superintendent, have jurisdiction to enjoin
its operation without a license required by this chapter.

2020, cc. 860, 861.

§ 22.1-289.027. Offenses; penalty.

Any person, and each officer and each member of the governing board of any association or corporation
that operates a child day program or family day system, shall be guilty of a Class 1 misdemeanor if he:

1. Interferes with any representative of the Superintendent in the discharge of his duties under this
chapter;

2. Makes to the Superintendent or any representative of the Superintendent any report or statement, with
respect to the operation of any child day program or family day system, that is known by such person to
be false or untrue;

3. Operates or engages in the conduct of a child day program or family day system without first obtaining
a license as required by this chapter or after such license has been revoked or suspended or has expired
and not been renewed. No violation shall occur if the agency has applied to the Department for renewal
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prior to the expiration date of the license. Every day's violation of this subdivision shall constitute a
separate offense; or

4. Operates or engages in the conduct of a child day program or family day system serving more persons
than the maximum stipulated in the license.

2020, cc. 860, 861.

§ 22.1-289.028. Misleading advertising prohibited.

No child day program or family day system shall make, publish, disseminate, circulate, or place before
the public or cause, directly or indirectly, to be made, published, disseminated, circulated or placed before
the public in this Commonwealth, in a newspaper or other publication; in the form of a book, notice,
handbill, poster, blueprint, map, bill, tag, label, circular, pamphlet, or letter; or via electronic mail,
website, automatic mailing list services (listservs), newsgroups, facsimile, chat rooms; or in any other
way an advertisement of any sort regarding services or anything so offered to the public, which
advertisement contains any promise, assertion, representation or statement of fact that is untrue,
deceptive, or misleading.

2020, cc. 860, 861.

§ 22.1-289.029. Duty of attorneys for the Commonwealth.

It shall be the duty of the attorney for the Commonwealth of every county and city to prosecute all
violations of this chapter.

2020, cc. 860, 861.

§ 22.1-289.030. Exemptions from licensure.
A. The following programs are not child day programs and shall not be required to be licensed:

1. A program of instructional experience in a single focus, such as, but not limited to, computer science,
archaeology, sport clinics, or music, if children under the age of six do not attend at all and if no child is
allowed to attend for more than 25 days in any three-month period commencing with enrollment. This
exemption does not apply if children merely change their enrollment to a different focus area at a site
offering a variety of activities and such children's attendance exceeds 25 days in a three-month period.

2. Programs of instructional or recreational activities wherein no child under age six attends for more than
six hours weekly with no class or activity period to exceed one and one-half hours, and no child six years
of age or above attends for more than six hours weekly when school is in session or 12 hours weekly
when school is not in session. Competition, performances, and exhibitions related to the instructional or
recreational activity shall be excluded when determining the hours of program operation.
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3. Instructional programs offered by private schools that serve school-age children and that satisfy
compulsory attendance laws or provide services under the Individuals with Disabilities Education Act, as
amended, and programs of school-sponsored extracurricular activities that are focused on single interests
such as, but not limited to, music, sports, drama, civic service, or foreign language.

4. Instructional programs offered by public schools that serve preschool-age children, satisfy compulsory
attendance laws, or provide services under the Individuals with Disabilities Education Act (20 U.S.C. §
1400 et seq.), as amended, and programs of school-sponsored extracurricular activities that are focused on
single interests such as, but not limited to, music, sports, drama, civic service, or foreign language.

5. Early intervention programs for children eligible under Part C of the Individuals with Disabilities
Education Act (20 U.S.C. § 1431 et seq.), as amended, wherein no child attends for more than a total of
six hours per week.

6. Practice or competition in organized competitive sports leagues.

7. Programs of religious instruction, such as Sunday schools, vacation Bible schools, Bar Mitzvah or Bat
Mitzvah classes, and nurseries offered by religious institutions and provided for the duration of specified
religious services or related activities to allow parents or guardians or their designees who are on site to
attend such religious services and activities.

8. A program of instructional or athletic experience operated during the summer months by, and as an
extension of, an accredited private elementary, middle, or high school program as set forth in § 22.1-
19 and administered by the Virginia Council for Private Education.

B. The following child day programs shall not be required to be licensed:
1. A child day center that has obtained an exemption pursuant to § 22.1-289.031.

2. A program where, by written policy given to and signed by a parent or guardian, school-age children
are free to enter and leave the premises without permission. A program that would qualify for this
exemption except that it assumes responsibility for the supervision, protection, and well-being of several
children with disabilities who are mainstreamed shall not be subject to licensure.

3. A program that operates no more than a total of 20 program days in the course of a calendar year,
provided that programs serving children under age six operate no more than two consecutive weeks
without a break of at least a week.

4. Child-minding services that are not available for more than three hours per day for any individual child
offered on site in commercial or recreational establishments if the parent or guardian (i) can be contacted
and can resume responsibility for the child's supervision within 30 minutes and (ii) is receiving or
providing services or participating in activities offered by the establishment.

5. A certified preschool or nursery school program operated by an accredited private school as set forth in
§ 22.1-19 and administered by the Virginia Council for Private Education that complies with the
provisions of § 22.1-289.032.
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6. A program of recreational activities offered by local governments, staffed by local government
employees, and attended by school-age children. Such programs shall be subject to safety and supervisory
standards established by the local government offering the program.

7. A program offered by a local school division, operated for no more than four hours per day on full
instructional days or for more than four hours per day on shortened instructional days or noninstructional
days, staffed by local school division employees, and attended by children who are at least three years of
age and are enrolled in public school or a preschool program within such school division. Such programs
shall be subject to safety and supervisory standards established by the local school division offering the
program.

8. Child-minding services offered by a business on the premises of the business to no more than four
children under the age of 13 at any given time and for no more than eight hours per day, provided that the
parent or guardian of every child receiving care is an employee of the business who is on the premises of
the business and can resume responsibility for the child's supervision within 30 minutes upon request.

9. A program offered by a private school accredited by and in good standing with the Virginia Council for
Private Education, operated for no more than four hours per day, staffed by the accredited private school's
employees, and attended by school-age children who are enrolled in the accredited private school. Such
programs shall be subject to safety and supervisory standards established by the Virginia Council for
Private Education.

10. A child day program that (i) serves only dependent children of military personnel and (ii) (a) is
located on a military base or federal property or (b) is certified as a family child care provider by a branch
of the Armed Forces of the United States. Any branch of the Armed Forces of the United States or its
agent, including an installation commander of a military base on which a child day program is located,
may assume responsibility for approving or determining which children may be served by the program
that is so exempted from licensure.

C. Child day programs that are exempt from licensure pursuant to subsection B, except for child day
programs that are exempt from licensure pursuant to subdivision B 1 or 5, shall:

1. File with the Superintendent annually and prior to beginning operation of a child day program a
statement indicating the intent to operate a child day program, identifying the specific provision of this
section relied upon for exemption from licensure, and certifying that the child day program has disclosed
in writing to the parents or guardians of the children in the program the fact that it is exempt from
licensure;

2. Report to the Superintendent all incidents involving serious physical injury to or death of children
attending the child day program. Reports of serious physical injuries, which shall include any physical
injuries that require an emergency referral to an offsite health care professional or treatment in a hospital,
shall be submitted annually. Reports of deaths shall be submitted no later than one business day after the
death occurred; and
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3. Post in a visible location on the premises notice that the child day program is operating as a program
exempt from licensure with basic health and safety requirements but has no direct oversight by the
Department.

D. Child day programs that are exempt from licensure pursuant to subsection B, except for child day
programs that are exempt from licensure pursuant to subdivision B 1, 5, 6, or 7 shall:

1. Have a person trained and certified in first aid and cardiopulmonary resuscitation present at the child
day program whenever children are present or at any other location in which children attending the child
day program are present;

2. Maintain daily attendance records that document the arrival and departure of all children;

3. Have an emergency preparedness plan in place;

4. Comply with all applicable laws and regulations governing transportation of children; and

5. Comply with all safe sleep guidelines recommended by the American Academy of Pediatrics.

E. The Superintendent shall inspect child day programs that are exempt from licensure pursuant to
subsection B to determine compliance with the provisions of this section only upon receipt of a
complaint, except as otherwise provided by law.

F. Family day homes that are members of a licensed family day system shall not be required to obtain a
license from the Superintendent.

2020, cc. 860, 861; 2022, c. 615; 2023, cc. 10, 254, 255; 2024, cc. 49, 259.

§ 22.1-289.031. Child day center operated by religious institution exempt from licensure; annual
statement and documentary evidence required; enforcement; injunctive relief.

A. Notwithstanding any other provisions of this chapter, a child day center, including a child day center
operated or conducted under the auspices of a religious institution, shall be exempt from the licensure
requirements of this chapter, but shall comply with the provisions of this section unless it chooses to be
licensed. If such religious institution chooses not to be licensed, it shall file with the Superintendent, prior
to beginning operation of a child day center and thereafter annually, a statement of intent to operate a
child day center, certification that the child day center has disclosed in writing to the parents or guardians
of the children in the center the fact that it is exempt from licensure and has posted the fact that it is
exempt from licensure in a visible location on the premises, the qualifications of the personnel employed
therein, and documentary evidence that:

1. Such religious institution has tax exempt status as a nonprofit religious institution in accordance with §
501(c) of the Internal Revenue Code of 1954, as amended, or that the real property owned and exclusively
occupied by the religious institution is exempt from local taxation.

43


http://lis.virginia.gov/cgi-bin/legp604.exe?201+ful+CHAP0860
http://lis.virginia.gov/cgi-bin/legp604.exe?201+ful+CHAP0861
http://lis.virginia.gov/cgi-bin/legp604.exe?221+ful+CHAP0615
http://lis.virginia.gov/cgi-bin/legp604.exe?231+ful+CHAP0010
http://lis.virginia.gov/cgi-bin/legp604.exe?231+ful+CHAP0254
http://lis.virginia.gov/cgi-bin/legp604.exe?231+ful+CHAP0255
http://lis.virginia.gov/cgi-bin/legp604.exe?241+ful+CHAP0049
http://lis.virginia.gov/cgi-bin/legp604.exe?241+ful+CHAP0259

Virginia Department of Education
Office of Child Care Health and Safety
Updated October 2024

2. Within the prior 90 days for the initial exemption and within the prior 180 days for exemptions
thereafter, the local health department and local fire marshal or Office of the State Fire Marshal,
whichever is appropriate, have inspected the physical facilities of the child day center and have
determined that the center is in compliance with applicable laws and regulations with regard to food
service activities, health and sanitation, water supply, building codes, and the Statewide Fire Prevention
Code or the Uniform Statewide Building Code.

3. The child day center employs supervisory personnel according to the following ratio of staff to
children:

a. One staff member to four children from ages zero to 16 months.

b. One staff member to five children from ages 16 months to 24 months.
c. One staff member to eight children from ages 24 months to 36 months.
d. One staff member to 10 children from ages 36 months to five years.

e. One staff member to 20 children from ages five years to nine years.

f. One staff member to 25 children from ages nine years to 12 years.

Staff shall be counted in the required staff-to-children ratios only when they are directly supervising
children. When a group of children receiving care includes children from different age brackets, the age
of the youngest child in the group shall be used to determine the staff-to-children ratio that applies to that
group. For each group of children receiving care, at least one adult staff member shall be regularly
present. However, during designated daily rest periods and designated sleep periods of evening and
overnight care programs, for children ages 16 months to six years, only one staff member shall be
required to be present with the children under supervision. In such cases, at least one staff member shall
be physically present in the same space as the children under supervision at all times. Other staff members
counted for purposes of the staff-to-child ratio need not be physically present in the same space as the
resting or sleeping children, but shall be present on the same floor as the resting or sleeping children and
shall have no barrier to their immediate access to the resting or sleeping children. The staff member who
is physically present in the same space as the sleeping children shall be able to summon additional staff
counted in the staff-to-child ratio without leaving the space in which the resting or sleeping children are
located.

Staff members shall be at least 16 years of age. Staff members under 18 years of age shall be under the
supervision of an adult staff member. Adult staff members shall supervise no more than two staff
members under 18 years of age at any given time.

4. Each person in a supervisory position has been certified by a practicing physician or physician assistant
to be free from any disability which would prevent him from caring for children under his supervision.

5. The center is in compliance with the requirements of:

a. This section.
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b. Section 22.1-289.039 relating to background checks.
c. Section 63.2-1509 relating to the reporting of suspected cases of child abuse and neglect.

d. Chapter 3 (§ 46.2-300 et seq.) of Title 46.2 regarding a valid Virginia driver's license or commercial
driver's license; Article 21 (§ 46.2-1157 et seq.) of Chapter 10 of Title 46.2, regarding vehicle
inspections; ensuring that any vehicle used to transport children is an insured motor vehicle as defined in
§ 46.2-705; and Article 13 (§ 46.2-1095 et seq.) of Chapter 10 of Title 46.2, regarding child restraint
devices.

6. The following aspects of the child day center's operations are described in a written statement provided
to the parents or guardians of the children in the center and made available to the general public: physical
facilities, enrollment capacity, food services, health requirements for the staff, and public liability
insurance.

7. The individual seeking to operate the child day center is not currently ineligible to operate another child
day program due to a suspension or revocation of his license or license exemption for reasons involving
child safety or any criminal conviction, including fraud, related to such child day program.

8. A person trained and certified in first aid and cardiopulmonary resuscitation (CPR) will be present at
the child day center whenever children are present or at any other location in which children attending the
child day center are present.

9. The child day center is in compliance with all safe sleep guidelines recommended by the American
Academy of Pediatrics.

B. The center shall establish and implement procedures for:
1. Hand washing by staff and children before eating and after toileting and diapering.

2. Appropriate supervision of all children in care, including daily intake and dismissal procedures to
ensure safety of children.

3. A daily simple health screening and exclusion of sick children by a person trained to perform such
screenings.

4. Ensuring that all children in the center are in compliance with the provisions of § 32.1-46 regarding the
immunization of children against certain diseases.

5. Ensuring that all areas of the premises accessible to children are free of obvious injury hazards,
including providing and maintaining sand or other cushioning material under playground equipment.

6. Ensuring that all staff are able to recognize the signs of child abuse and neglect.

7. Ensuring that all incidents involving serious physical injury to or death of children attending the child
day center are reported to the Superintendent. Reports of serious physical injuries, which shall include
any physical injuries that require an emergency referral to an offsite health care professional or treatment
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in a hospital, shall be submitted annually. Reports of deaths shall be submitted no later than one business
day after the death occurred.

C. The Superintendent may perform on-site inspections of religious institutions to confirm compliance
with the provisions of this section and to investigate complaints that the religious institution is not in
compliance with the provisions of this section. The Superintendent may revoke the exemption for any
child day center in serious or persistent violation of the requirements of this section. If a religious
institution operates a child day center and does not file the statement and documentary evidence required
by this section, the Superintendent shall give reasonable notice to such religious institution of the nature
of its noncompliance and may thereafter take such action as he determines appropriate, including a suit to
enjoin the operation of the child day center.

D. Any person who has reason to believe that a child day center falling within the provisions of this
section is not in compliance with the requirements of this section may report the same to the Department,
the local health department, or the local fire marshal, each of which may inspect the child day center for
noncompliance, give reasonable notice to the religious institution, and thereafter may take appropriate
action as provided by law, including a suit to enjoin the operation of the child day center.

E. Nothing in this section shall prohibit a child day center operated by or conducted under the auspices of
a religious institution from obtaining a license pursuant to this chapter.

2020, cc. 494, 495, 860, 861.

§ 22.1-289.032. Certification of preschool or nursery school programs operated by accredited
private schools; provisional certification; annual statement and documentary evidence required;
enforcement; injunctive relief.

A. A preschool or nursery school program operated by a private school accredited by an accrediting
organization recognized by the Board pursuant to § 22.1-19 shall be exempt from licensure under this
chapter if it complies with the provisions of this section and meets the requirements of subsection B.

B. A school described in subsection A shall meet the following conditions in order to be exempt under
this subsection:

1. The school offers kindergarten or elementary school instructional programs that satisfy compulsory
school attendance laws, and children below the age of compulsory school attendance also participate in
such instructional programs;

2. The number of pupils in the preschool program does not exceed 12 pupils for each instructional adult,
or if operated as a Montessori program with mixed age groups of three-year-old to six-year-old children,
the number of pupils in the preschool program does not exceed 15 pupils for each instructional adult;

3. The school (i) maintains an average enrollment ratio during the current school year of five children age
five or above to one four-year-old child, and no child in attendance is under age four, or (ii) does not
allow children below the age of eligibility for kindergarten attendance to attend the preschool program for
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more than five hours per day, of which no more than four hours of instructional classes may be provided
per day, and no child in attendance is under age three;

4. The preschool offers instructional classes and does not hold itself out as a child care center or child day
program;

5. Children enrolled in the preschool do not attend more than five days per week; and

6. The school maintains a certificate or permit issued pursuant to a local government ordinance that
addresses health, safety, and welfare of the children.

C. The school shall file with the Superintendent, prior to the beginning of the school year or calendar
year, as the case may be, and thereafter, annually, a statement which includes the following:

1. Intent to operate a certified preschool program;
2. Documentary evidence that the school has been accredited as provided in subsection A;

3. Documentation that the school has disclosed in writing to the parents, guardians, or persons having
charge of a child enrolled in the school's preschool program and has posted in a visible location on the
premises the fact of the program's exemption from licensure;

4. Documentary evidence that the physical facility in which the preschool program will be conducted has
been inspected (i) before initial certification by the local building official and (ii) within the 12-month
period prior to initial certification and at least annually thereafter by the local health department, and local
fire marshal or Office of the State Fire Marshal, whichever is appropriate, and an inspection report that
documents that the facility is in compliance with applicable laws and regulations pertaining to food
services, health and sanitation, water supply, building codes, and the Statewide Fire Prevention Code or
the Uniform Statewide Building Code;

5. Documentation that the school has disclosed the following in writing to the parents, guardians, or
persons having charge of a child enrolled in the school's preschool program, and in a written statement
available to the general public: (i) the school facility is in compliance with applicable laws and
regulations pertaining to food services, health and sanitation, water supply, building codes, and the
Statewide Fire Prevention Code or the Uniform Statewide Building Code; (ii) the preschool program's
maximum capacity; (iii) the school's policy or practice for pupil-teacher ratio, staffing patterns, and staff
health requirements; and (iv) a description of the school's public liability insurance, if any;

6. Qualifications of school personnel who work in the preschool program;

7. Certification that the school will report to the Superintendent all incidents involving serious injury to or
death of children attending the preschool program. Reports of serious injuries, which shall include any
injuries that require an emergency referral to an offsite health care professional or treatment in a hospital,
shall be submitted annually. Reports of deaths shall be submitted no later than one business day after the
death occurred; and
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8. Documentary evidence that the private school, as set forth in § 22.1-19 and administered by the
Virginia Council for Private Education, requires all employees of the preschool and other school
employees who have contact with the children enrolled in the preschool program to obtain a criminal
record check as provided in § 22.1-289.035 to meet the requirements of § 22.1-296.3 as a condition of
initial or continued employment.

All accredited private schools seeking certification of preschool programs shall file such information on
forms prescribed by the Superintendent. The Superintendent shall certify all preschool programs of
accredited private schools which comply with the provisions of subsection A. The Superintendent may
conduct an annual inspection of such preschool programs to ensure compliance with the provisions of this
section and conduct inspections to investigate complaints alleging noncompliance.

D. A preschool program of a private school that has not been accredited as provided in subsection A shall
be subject to licensure.

E. If the preschool program of a private school that is accredited as provided in subsection A fails to file
the statement and the required documentary evidence, the Superintendent shall notify the school of its
noncompliance and may thereafter take such action as he determines appropriate, including notice that the
program is required to be licensed.

F. The revocation or denial of the certification of a preschool program shall be subject to appeal pursuant
to the provisions of the Administrative Process Act (§ 2.2-4000 et seq.). Judicial review of a final agency
decision shall be in accordance with the provisions of the Administrative Process Act.

G. Any person who has reason to believe that a private school falling within the provisions of this section
is in noncompliance with any applicable requirement of this section may report the same to the
Department, the local health department, or the local fire marshal, each of which may inspect the school
for noncompliance, give reasonable notice to the school of the nature of its noncompliance, and thereafter
may take appropriate action as provided by law, including a suit to enjoin the operation of the preschool
program.

H. Upon receipt of a complaint concerning a certified preschool program of an accredited private school,
if for good cause shown there is reason to suspect that the school is in noncompliance with any provision
of this section or the health or safety of the children attending the preschool program is in danger, the
Superintendent shall cause an investigation to be made, including on-site visits as he deems necessary of
the services, personnel, and facilities of the school's preschool program. The school shall afford the
Superintendent reasonable opportunity to inspect the school's preschool program, records, and facility,
and to interview the employees and any child or parent or guardian of a child who is or has been enrolled
in the preschool program. If, upon completion of the investigation, it is determined that the school is in
noncompliance with the provisions of this section, the Superintendent shall give reasonable notice to the
school of the nature of its noncompliance and thereafter may take appropriate action as provided by law,
including a suit to enjoin the operation of the preschool program.

L. Failure of a private school to comply with the provisions of this section, or a finding that the health and
safety of the children attending the preschool program are in clear and substantial danger upon the
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completion of an investigation, shall be grounds for revocation of the certification issued pursuant to this
section.

J. If a private school operates a child day program outside the scope of its instructional classes during the
school year or operates a child day program during the summer, the child day program shall be subject to
licensure under the regulations adopted pursuant to § 22.1-289.046.

K. Nothing in this section shall prohibit a preschool operated by or conducted under the auspices of a
private school from obtaining a license pursuant to this chapter.

2020, cc. 860, 861.

§ 22.1-289.033. Inspection of unlicensed child care operations; inspection warrant.

In order to perform his duties under this chapter, the Superintendent may enter and inspect any unlicensed
child care operation with the consent of the owner or person in charge, or pursuant to a warrant.
Administrative search warrants for inspections of child care operations, based upon a petition
demonstrating probable cause and supported by an affidavit, may be issued ex parte by any judge having
authority to issue criminal warrants whose territorial jurisdiction includes the child care operation to be
inspected, if he is satisfied from the petition and affidavit that there is reasonable and probable cause for
the inspection. The affidavit shall contain either a statement that consent to inspect has been sought and
refused, or that facts and circumstances exist reasonably justifying the failure to seek such consent. Such
facts may include, without limitation, past refusals to permit inspection or facts establishing reason to
believe that seeking consent would provide an opportunity to conceal violations of statutes or regulations.
Probable cause may be demonstrated by an affidavit showing probable cause to believe that the child care
operation is in violation of any provision of this chapter or any regulation adopted pursuant to this
chapter, or upon a showing that the inspection is to be made pursuant to a reasonable administrative plan
for the administration of this chapter. The inspection of a child care operation that has been the subject of
a complaint pursuant to § 22.1-289.042 shall have preeminent priority over any other inspections of child
care operations to be made by the Superintendent unless the complaint on its face or in the context of
information known to the Superintendent discloses that the complaint has been brought to harass, to
retaliate, or otherwise to achieve an improper purpose, and that the improper purpose casts serious doubt
on the veracity of the complaint. After issuing a warrant under this section, the judge shall file the
affidavit in the manner prescribed by § 19.2-54. Such warrant shall be executed and returned to the clerk
of the circuit court of the city or county wherein the inspection was made.

2020, cc. 860, 861.

§ 22.1-289.034. Barrier crime; construction.

For purposes of this chapter, convictions for any barrier crime as defined in § 19.2-392.02 shall include
prior adult convictions and juvenile convictions or adjudications of delinquency based on a crime that
would be a felony if committed by an adult within or outside the Commonwealth.
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2020, cc. 860, 861.

§ 22.1-289.035. Licensed child day centers, family day homes, and family day systems; employment
for compensation or use as volunteers of persons convicted of or found to have committed certain
offenses prohibited; national background check required; penalty.

A. No child day center, family day home, or family day system licensed in accordance with the provisions
of this chapter, child day center exempt from licensure pursuant to § 22.1-289.031, registered family day
home, family day home approved by a family day system, or child day center, family day home, or child
day program that enters into a contract with the Department or its agents or designees to provide child
care services funded by the Child Care and Development Block Grant shall hire for compensated
employment, continue to employ, or permit to serve as a volunteer who will be alone with, in control of,
or supervising children any person who (i) has been convicted of any barrier crime as defined in § 19.2-
392.02 or (ii) is the subject of a founded complaint of child abuse or neglect within or outside the
Commonwealth. All applicants for employment, employees, applicants to serve as volunteers, and
volunteers shall undergo a background check in accordance with subsection B prior to employment or
beginning to serve as a volunteer and every five years thereafter. However, pending the results of all
background check components set forth in subsection B, an applicant for employment or an applicant to
serve as a volunteer may work in the child day center, family day home, or family day system, provided
that (a) the applicant has received qualifying results on a fingerprint-based background check through the
Central Criminal Records Exchange or the Federal Bureau of Investigation and (b) the applicant is
supervised at all times by a person who received a qualifying result on a background check conducted in
accordance with subsection B within the past five years.

B. Any individual required to undergo a background check in accordance with subsection A shall:

1. Provide a sworn statement or affirmation disclosing whether he has ever been convicted of or is the
subject of pending charges for any offense within or outside the Commonwealth and whether he has been
the subject of a founded complaint of child abuse or neglect within or outside the Commonwealth;

2. Submit to fingerprinting and provide personal descriptive information described in subdivision B 2 of
§ 19.2-392.02;

3. Authorize the child day center, family day home, or family day system described in subsection A to
obtain a copy of the results of a search of the central registry maintained pursuant to § 63.2-1515 for any
founded complaint of child abuse or neglect against him; and

4. Authorize the child day center, family day home, or family day system described in subsection A to
obtain a copy of the results of a criminal history record information check, a sex offender registry check,
and a search of the child abuse and neglect registry or equivalent registry from any state in which the
individual has resided in the preceding five years.

The applicant's fingerprints and personal descriptive information obtained pursuant to subdivision 2 shall
be forwarded by the Department or its designee or, in the case of a child day program operated by a local
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government, may be forwarded by the local law-enforcement agency through the Central Criminal
Records Exchange to the Federal Bureau of Investigation for the purpose of obtaining national criminal
history record information regarding such applicant. Upon receipt of an applicant's record or notification
that no record exists, the Central Criminal Records Exchange shall forward the information to the
Department or its designee, and the Department or its designee shall report to the child day center or
family day home whether the applicant is eligible to have responsibility for the safety and well-being of
children. In cases in which the record forwarded to the Department or its designee is lacking disposition
data, the Department or its designee shall conduct research in whatever state and local recordkeeping
systems are available in order to obtain complete data before reporting to the child day center, family day
home, or family day system.

C. The child day center, family day home, or family day system described in subsection A shall inform
every individual required to undergo a background check pursuant to this section that he is entitled to
obtain a copy of any background check report and to challenge the accuracy and completeness of any
such report and obtain a prompt resolution before a final determination is made of the individual's
eligibility to have responsibility for the safety and well-being of children.

D. Any person making a materially false statement regarding the sworn statement or affirmation provided
pursuant to subdivision B 1 is guilty of a Class 1 misdemeanor.

E. Further dissemination of the background check information is prohibited (i) other than to the
Superintendent's representative or a federal or state authority or court as may be required to comply with
an express requirement of law for such further dissemination or (ii) except as provided in subsection J.

F. A person who complies in good faith with the provisions of this section shall not be liable for any civil
damages for any act or omission in the performance of duties under this section unless the act or omission
was the result of gross negligence or willful misconduct.

G. Notwithstanding the provisions of subsection A, a child day center may hire for compensated
employment persons who have been convicted of not more than one misdemeanor offense under § 18.2-
57, or any substantially similar offense under the laws of another jurisdiction, if 10 years have elapsed
following the conviction, unless the person committed such offense while employed in a child day center
or the object of the offense was a minor.

H. Fees charged for the processing and administration of background checks pursuant to this section shall
not exceed the actual cost to the state or the local law-enforcement agency of such processing and
administration.

I. Any individual required to undergo a background check pursuant to subsection A who is (i) convicted
of any barrier crime as defined in § 19.2-392.02 or (ii) found to be the subject of a founded complaint of
child abuse or neglect within or outside of the Commonwealth shall notify the child day center, family
day home, or family day system described in subsection A of such conviction or finding.

J. Notwithstanding the provisions of subsection A, a background check shall not be required for any
individual who has completed a background check under the provisions of this section within the previous
five years, provided that (i) such background check was conducted after July 1, 2017; (ii) the results of
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such background check indicated that the individual had not been convicted of any barrier crime as
defined in § 19.2-392.02 and was not the subject of a founded complaint of child abuse or neglect within
or outside the Commonwealth; and (iii) the individual is currently or has been, within the previous 180
days, employed by or a volunteer at a child day center, family day home, family day system, or child day
program described in subsection A. Except as otherwise provided in subsection A, prior to hiring or
allowing to volunteer any individual required to undergo a background check pursuant to subsection A
without the completion of a background check under the provisions of subsection B, the child day center,
family day home, family day system, or child day program shall, upon the individual's written consent,
obtain written certification from the Department or its designee that such individual satisfies all
requirements set forth in this subsection and is eligible to serve as an employee or volunteer. If the
individual meets all requirements set forth in this subsection and is eligible to serve as an employee or
volunteer at the child day center, family day home, family day system, or child day program, the written
certification shall also state the next date by which another background check for such person shall be
completed in accordance with subsection B. Such written certifications shall not reveal the nature of any
disqualifying barrier crime or founded complaint of child abuse or neglect or any other information about
the individual.

K. Notwithstanding the provisions of subsection E, the Virginia Council for Private Education (the
Council) or its authorized designee may review background check information for current employees of
child day centers accredited by the Council for the purposes of seeking or maintaining accreditation by
the Council as permitted pursuant to § 22.1-19.

L. Notwithstanding the provisions of subsection E, the Department, upon receiving a written request for
such a written certification from an individual, shall provide written certification to an entity designated
by the Department that provides staffing for child day programs that such individual satisfies all
requirements set forth in this section and is eligible to serve as an employee, temporary employee, or
volunteer in a child day program. Each such written certification shall also state the date by which the
individual is required to complete a new background check in accordance with the periodic requirement
for such background checks that is established in subsection A. No such written certification shall reveal
the nature of any disqualifying barrier crime committed by or founded complaint of child abuse or neglect
against the individual. Any such written certification may be shared among child day programs for the
purpose of facilitating the creation and maintenance of a child day program substitute staff pool system.

2020, cc. 860, 861, 936; 2021, Sp. Sess. I, cc. 251, 510; 2023, c. 253; 2024, cc. 289, 477.

§ 22.1-289.036. Background check upon application for licensure, registration, or approval as child
day center, family day home, or family day system; penalty.

A. Every (i) applicant for licensure as a child day center, family day home, or family day system,
registration as a family day home, or approval as a family day home by a family day system; (ii) agent of
an applicant for licensure as a child day center, family day home, or family day system, registration as a
family day home, or approval as a family day home by a family day system at the time of application who
is or will be involved in the day-to-day operations of the child day center, family day home, or family day
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system or who is or will be alone with, in control of, or supervising one or more of the children; and (iii)
adult living in such child day center or family day home shall undergo a background check in accordance
with subsection B prior to issuance of a license as a child day center, family day home, or family day
system, registration as a family day home, or approval as a family day home by a family day system and
every five years thereafter.

B. Every person required to undergo a background check pursuant to subsection A shall:

1. Provide a sworn statement or affirmation disclosing whether he has ever been convicted of or is the
subject of any pending criminal charges for any offense within or outside the Commonwealth and
whether or not he has been the subject of a founded complaint of child abuse or neglect within or outside
the Commonwealth;

2. Submit to fingerprinting and provide personal descriptive information described in subdivision B 2 of
§ 19.2-392.02;

3. Authorize the child day center, family day home, or family day system specified in subsection A to
obtain a copy of the results of a search of the central registry maintained pursuant to § 63.2-1515 for any
founded complaint of child abuse or neglect against him; and

4. Authorize the child day center, family day home, or family day system described in subsection A to
obtain a copy of the results of a criminal history record information check, a sex offender registry check,
and a search of the child abuse and neglect registry or equivalent registry from any state in which the
individual has resided in the preceding five years.

Fingerprints and personal descriptive information obtained pursuant to subdivision 2 shall be forwarded
by the Department or its designee or, in the case of a child day program operated by a local government,
may be forwarded by the local law-enforcement agency through the Central Criminal Records Exchange
to the Federal Bureau of Investigation for the purpose of obtaining national criminal history record
information regarding the individual. Upon receipt of an individual's record or notification that no record
exists, the Central Criminal Records Exchange shall forward the information to the Department or its
designee. The Department or its designee shall report to the child day center, family day home, or family
day system described in subsection A as to whether the individual is eligible to have responsibility for the
safety and well-being of children. In cases in which the record forwarded to the Department or its
designee is lacking disposition data, the Department or its designee shall conduct research in whatever
state and local recordkeeping systems are available in order to obtain complete data.

C. If any person specified in subsection A required to have a background check (i) has been convicted of
any barrier crime as defined in § 19.2-392.02 or (ii) is the subject of a founded complaint of child abuse
or neglect within or outside the Commonwealth, and such person has not been granted a waiver by the
Superintendent pursuant to § 22.1-289.038, no license as a child day center, family day home, or family
day system or registration as a family day home shall be granted by the Superintendent and no approval as
a family day home shall be granted by the family day system.

D. Information from a search of the central registry maintained pursuant to § 63.2-1515 and any child
abuse and neglect registry or equivalent registry maintained by any other state in which the applicant,
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agent, or adult has resided in the preceding five years, authorized in accordance with subdivision B 3,
shall be obtained prior to issuance of a license as a child day center, family day home, or family day
system, registration as a family day home, or approval as a family day home by a family day system.

E. No person specified in subsection A shall be involved in the day-to-day operations of the child day
center, family day home, or family day system, or shall be alone with, in control of, or supervising one or
more children, without first having completed any required background check pursuant to subsection B.

F. Any person making a materially false statement regarding the sworn statement or affirmation provided
pursuant to subdivision B 1 is guilty of a Class 1 misdemeanor.

G. If an individual is denied licensure, registration, or approval because of information from the central
registry or any child abuse and neglect registry or equivalent registry maintained by any other state, or
convictions appearing on his criminal history record, the Superintendent shall provide a copy of the
information obtained from the central registry, any child abuse and neglect registry or equivalent registry
maintained by any other state, or the Central Criminal Records Exchange to the individual.

H. Further dissemination of the background check information is prohibited other than to the
Superintendent's representative or a federal or state authority or court as may be required to comply with
an express requirement of law for such further dissemination.

L. Fees charged for the processing and administration of background checks pursuant to this section shall
not exceed the actual cost to the state or the local law-enforcement agency of such processing and
administration.

J. For the purposes of this section, "agent" means a person who is authorized to act on behalf of the
applicant or licensee.

2020, cc. 860, 861, 936.

§ 22.1-289.037. Revocation or denial of renewal based on background checks; failure to obtain
background check.

A. The Superintendent may revoke or deny renewal of a license or registration of a child day program or
family day system, and a family day system may revoke the approval of a family day home, if the child
day program, family day system, or approved family day home has knowledge that a person specified in

§ 22.1-289.035 or 22.1-289.036 required to have a background check (i) has been convicted of any barrier
crime as defined in § 19.2-392.02 or (ii) is the subject of a founded complaint of child abuse or neglect
within or outside the Commonwealth, and such person has not been granted a waiver by the
Superintendent pursuant to § 22.1-289.038 or is not subject to the exceptions in subsection G of § 22.1-
289.035, and the agency or home refuses to separate such person from employment or service or allows
the household member to continue to reside in the home.

B. Failure to obtain background checks pursuant to §§ 22.1-289.035 and 22.1-289.036 shall be grounds
for denial, revocation, or termination of a license, registration, or approval or any contract with the
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Department or its agents or designees or a local department of social services to provide child care
services to clients of the Department or its agents or designees or the local department of social services.
No violation shall occur if the family day system, family day home, or child day center has applied for the
background check timely and it has not been obtained due to administrative delay. The provisions of this
section shall be enforced by the Department.

2020, cc. 860, 861.

§ 22.1-289.038. Child day programs and family day systems; criminal conviction and waiver.

A. Any person who seeks to operate, volunteer, or work at a child day program or family day system and
who is disqualified because of a criminal conviction or a criminal conviction in the background check of
any other adult living in a family day home regulated by the Department, pursuant to § 22.1-

289.035, 22.1-289.036, or 22.1-289.039, may apply in writing for a waiver from the Superintendent. The
Superintendent may grant a waiver if the Superintendent determines that (i) the person is of good moral
character and reputation and (ii) the waiver would not adversely affect the safety and well-being of
children in the person's care. The Superintendent shall not grant a waiver to any person who has been
convicted of any barrier crime as defined in § 19.2-392.02. However, the Superintendent may grant a
waiver to a family day home licensed or registered by the Department if any other adult living in the
home of the applicant or provider has been convicted of not more than one misdemeanor offense under

§ 18.2-57 or 18.2-57.2, or any substantially similar offense under the laws of another jurisdiction,
provided that (a) five years have elapsed following the conviction and (b) the Department has conducted a
home study that includes, but is not limited to, (1) an assessment of the safety of children placed in the
home and (2) a determination that the offender is now a person of good moral character and reputation.
The waiver shall not be granted if the adult living in the home is an assistant or substitute provider or if
such adult has been convicted of a misdemeanor offense under both §§ 18.2-57 and 18.2-57.2, or any
substantially similar offense under the laws of another jurisdiction. Any waiver granted under this section
shall be available for inspection by the public. The child day program or family day system shall notify in
writing every parent and guardian of the children in its care of any waiver granted for its operators,
employees, or volunteers.

B. The Board shall adopt regulations to implement the provisions of this section.

2020, cc. 860, 861.

§ 22.1-289.039. Records check by unlicensed child day center; penalty.

Any child day center that is exempt from licensure pursuant to § 22.1-289.031 shall require all applicants
for employment, employees, applicants to serve as volunteers, and volunteers and any other person who is
expected to be alone with one or more children enrolled in the child day center to obtain a background
check in accordance with § 22.1-289.035. A child day center that is exempt from licensure pursuant to

§ 22.1-289.031 shall refuse employment or service to any person who (i) has been convicted of any
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barrier crime as defined in § 19.2-392.02 or (ii) is the subject of a founded complaint of child abuse or
neglect within or outside the Commonwealth. The foregoing provisions shall not apply to a parent or
guardian who may be left alone with his own child. For purposes of this section, convictions shall include
prior adult convictions and juvenile convictions or adjudications of delinquency based on a crime that
would have been a felony if committed by an adult within or outside the Commonwealth. Further
dissemination of the information provided to the facility is prohibited, except as otherwise provided in
subsection J of § 22.1-289.035.

2020, cc. 860, 861; 2021, Sp. Sess. I, cc. 251, 510.

§ 22.1-289.040. Child day centers and family day homes receiving federal, state, or local child care
funds; eligibility requirements.

A. Whenever any child day center or family day home that has not met the requirements of §§ 22.1-
289.035, 22.1-289.036, and 22.1-289.039 applies to enter into a contract with the Department or its agents
or designees to provide child care services to clients of the Department or its agents or designees, the
Department or its agents or designees shall require a background check, at the time of application to enter
into a contract and every five years thereafter, of (i) the applicant; any agents involved in the day-to-day
operation; all agents who are alone with, in control of, or supervising one or more of the children; and any
other adult living in a family day home pursuant to § 22.1-289.036: and (ii) all applicants for
employment, employees, applicants to serve as volunteers, and volunteers pursuant to § 22.1-289.035.
The child day center or family day home shall not be permitted to enter into a contract with the
Department or its agents or designees for child care services when an applicant; any employee; a
prospective employee; a volunteer, an agent involved in the day-to-day operation; an agent alone with, in
control of, or supervising one or more children; or any other adult living in a family day home (i) has
been convicted of any barrier crime as defined in § 19.2-392.02 or (ii) is the subject of a founded
complaint of child abuse or neglect within or outside the Commonwealth. Further dissemination of the
information provided to the facility, beyond dissemination to the Department or its agents or designees is
prohibited.

B. Every child day center or family day home that enters into a contract with the Department or its agents
or designees to provide child care services to clients of the Department or its agents or designees that is
funded, in whole or in part, by the Child Care and Development Block Grant, shall comply with all
requirements established by federal law and regulations.

2020, cc. 860, 861.

§ 22.1-289.041. Sex offender or child abuser prohibited from operating or residing in family day
home; penalty.

It shall be unlawful for any person to operate a family day home if he, or if he knows that any other
person who resides in, is employed by, or volunteers in the home, has been convicted of a felony in
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violation of § 18.2-48, 18.2-61, 18.2-63, 18.2-64.1, 18.2-67.1, 18.2-67.2, 18.2-67.3, 18.2-67.5, 18.2-
355, 18.2-361, 18.2-366, 18.2-369, 18.2-370, 18.2-370.1, 18.2-371.1, or 18.2-374.1, has been convicted
of any offense that requires registration on the Sex Offender and Crimes Against Minors Registry
pursuant to § 9.1-902, or is the subject of a founded complaint of child abuse or neglect within or outside
the Commonwealth. A violation of this section is punishable as a Class 1 misdemeanor.

2020, cc. 860, 861.

§ 22.1-289.042. Establishment of toll-free telephone line for complaints; investigation on receipt of
complaints.

With such funds as are appropriated for this purpose, the Superintendent shall establish a toll-free
telephone line to respond to complaints regarding operations of child day programs or family day
systems. Upon receipt of a complaint concerning the operation of a child day program or family day
system, regardless of whether the program is subject to licensure, the Superintendent shall, for good cause
shown, cause an investigation to be made, including on-site visits as he deems necessary, of the activities,
services, records, and facilities. The child day program or family day system shall afford the
Superintendent reasonable opportunity to inspect all of the operator's activities, services, records, and
facilities and to interview its agents and employees and any child within its control. Whenever a child day
program or family day system subject to inspection under this section is determined by the Superintendent
to be in noncompliance with the provisions of this chapter or with regulations adopted pursuant to this
chapter, the Superintendent shall give reasonable notice to the child day program or family day system of
the nature of its noncompliance and may thereafter take appropriate action as provided by law, including
a suit to enjoin the operation of the child day program or family day system.

2020, cc. 860, 861.
§ 22.1-289.043. Confidentiality of complainant's identity.

Whenever the Department conducts inspections and investigations in response to complaints received
from the public, the identity of the complainant and the identity of any child who is the subject of the
complaint, or identified therein, shall be confidential and shall not be open to inspection by members of
the public. Identities of the complainant and child who is the subject of the complaint shall be revealed
only if a court order so requires. Nothing contained herein shall prevent the Department, in its discretion,
from disclosing to the child day program or family day system the nature of the complaint or the identity
of the child who is the subject of the complaint. Nothing contained herein shall prevent the Department or
its employees from making reports under Chapter 15 (§ 63.2-1500 et seq.) of Title 63.2. If the Department
intends to rely, in whole or in part, on any statements made by the complainant at any administrative
hearing brought against child day program or family day system, the Department shall disclose the
identity of the complainant to the child day program or family day system a reasonable time in advance of
such hearing.

2020, cc. 860, 861.
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§ 22.1-289.044. Retaliation or discrimination against complainants.

No child day program or family day system shall retaliate or discriminate in any manner against any
person who (i) in good faith complains or provides information to, or otherwise cooperates with, the
Department or any other agency of government or any person or entity operating under contract with an
agency of government having responsibility for protecting the rights of children in child day programs
and family day systems, (ii) attempts to assert any right protected by state or federal law, or (iii) assists
any person in asserting such right.

2020, cc. 860, 861.

§ 22.1-289.045. Retaliation against reports of child abuse or neglect.

No child day program or family day system shall retaliate in any manner against any person who in good
faith reports child abuse or neglect pursuant to Chapter 15 (§ 63.2-1500 et seq.) of Title 63.2.

2020, cc. 860, 861.

§ 22.1-289.046. Regulations for child day programs and family day systems.

A. The Board shall adopt regulations for the activities, services, and facilities to be employed by persons
and agencies required to be licensed under this chapter, which shall be designed to ensure that such
activities, services, and facilities are conducive to the welfare of the children under the control of such
persons or agencies.

Such regulations shall be developed in consultation with representatives of the affected entities and shall
include matters relating to the sex, age, and number of children and other persons to be maintained or
cared for, as the case may be, and to the buildings and premises to be used, and reasonable standards for
the activities, services and facilities to be employed. Such limitations and standards shall be specified in
each license and renewal thereof. Such regulations shall not require the adoption of a specific teaching
approach or doctrine or require the membership, affiliation, or accreditation services of any single private
accreditation or certification agency.

Such regulations governing child day programs providing care for school-age children at a location that is
currently approved by the Department or recognized as a private school by the Board for school
occupancy and that houses a public or private school during the school year shall not (i) prohibit school-
age children from using outdoor play equipment and areas approved for use by students of the school
during school hours or (ii) in the case of public schools, require inspection or approval of the building,
vehicles used to transport children attending the child day program that are owned by the school, or meals
served to such children that are prepared by the school.

Such regulations governing orientation and training of child day program staff shall provide that parents
or other persons who participate in a cooperative preschool center on behalf of a child attending such
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cooperative preschool center, including such parents and persons who are counted for the purpose of
determining staff-to-child ratios, shall be exempt from orientation and training requirements applicable to
staff of child day programs; however, such regulations may require such parents and persons to complete
up to four hours of training per year. This orientation and training exemption shall not apply to any parent
or other person who participates in a cooperative preschool center that has entered into a contract to
provide child care services funded by the Child Care and Development Block Grant.

B. The Board shall adopt or amend regulations, policies, and procedures related to child day care in
collaboration with the Virginia Recreation and Park Society. No regulation adopted by the Board shall
prohibit a child day center from hiring an armed security officer, licensed pursuant to Article 4 (§ 9.1-
138 et seq.) of Chapter 1 of Title 9.1, to provide protection for children placed in the care of the child day
center or employees of the center. The Board shall adopt or amend regulations related to therapeutic
recreation programs in collaboration with the Virginia Park and Recreation Society and the Department of
Behavioral Health and Developmental Services.

2020, cc. 860, 861.

§ 22.1-289.047. Interagency agreements; cooperation of Department with other departments.

The Department is authorized to enter into interagency agreements with other state agencies to develop
and implement regulations adopted pursuant to this chapter. Any state agency identified by the
Department as appropriate to include in an interagency agreement shall participate in the development
and implementation of the agreement. The Department shall assist and cooperate with other state
departments in fulfilling their respective inspection responsibilities and in coordinating the regulations
involving inspections. The Board may adopt regulations allowing the Department to so assist and
cooperate with other state departments.

2020, cc. 860, 861.

§ 22.1-289.048. Program leaders and child-care supervisors at licensed child day centers; approved
credential.

Program leaders and child-care supervisors employed by child day centers may possess an approved
credential. For purposes of this section:

"Approved credential" means a competency-based credential awarded to individuals who work with
children ages five and under in either a teaching, supervisory, or administrative capacity and that is
specifically awarded or administered by the National Association for the Education of Young Children;
the National Academy of Early Childhood Programs; the Association of Christian Schools International;
the American Association of Christian Schools; the National Early Childhood Program Accreditation; the
National Accreditation Council for Early Childhood Professional Personnel and Programs; the
International Academy for Private Education; the American Montessori Society; the International
Accreditation and Certification of Childhood Educators, Programs, and Trainers; the National

59


https://law.lis.virginia.gov/vacode/9.1-138/
https://law.lis.virginia.gov/vacode/9.1-138/
http://lis.virginia.gov/cgi-bin/legp604.exe?201+ful+CHAP0860
http://lis.virginia.gov/cgi-bin/legp604.exe?201+ful+CHAP0861
http://lis.virginia.gov/cgi-bin/legp604.exe?201+ful+CHAP0860
http://lis.virginia.gov/cgi-bin/legp604.exe?201+ful+CHAP0861

Virginia Department of Education
Office of Child Care Health and Safety
Updated October 2024

Accreditation Commission; the Virginia Community College System, or another institution of higher
education; or its equivalent as determined by the Department.

"Program leader" or "child-care supervisor" means an individual designated to be responsible for the
direct supervision of children and for the implementation of the activities and services for a group of
children in a licensed child day center.

2020, cc. 860, 861.

§ 22.1-289.049. Regulated child day programs to require proof of child identity and age; report to
law-enforcement agencies.

A. Upon enrollment of a child in a regulated child day program, such child day program shall require
information from the person enrolling the child regarding previous child day care and schools attended by
the child. The regulated child day program shall also require that the person enrolling the child present the
regulated child day program with the proof of the child's identity and age. The proof of identity, if
reproduced or retained by the child day program or both, shall be destroyed upon the conclusion of the
requisite period of retention. The procedures for the disposal, physical destruction, or other disposition of
the proof of identity containing social security numbers shall include all reasonable steps to destroy such
documents by (i) shredding, (ii) erasing, or (iii) otherwise modifying the social security numbers in those
records to make them unreadable or indecipherable by any means.

B. For purposes of this section:

"Proof of identity" means a certified copy of a birth certificate or other reliable proof of the child's
identity and age.

"Regulated child day program" is one in which a person or organization has agreed to assume
responsibility for the supervision, protection, and well-being of a child under the age of 13 for less than a
24-hour period that is licensed pursuant to § 22.1-289.011, voluntarily registered pursuant to § 22.1-
289.015, certified as a preschool or nursery school program pursuant to § 22.1-289.032, exempted from
licensure as a child day center operated by a religious institution pursuant to § 22.1-289.031, or approved
as a family day home by a licensed family day system.

C. If the parent, guardian, or other person enrolling the child in a regulated child day program for longer
than two consecutive days or other pattern of regular attendance does not provide the information
required by subsection A within seven business days of initial attendance, such child day program shall
immediately notify the local law-enforcement agency in its jurisdiction of such failure to provide the
requested information.

D. Upon receiving notification of such failure to provide the information required by subsection A, the
law-enforcement agency shall, if available information warrants, immediately submit an inquiry to the
Missing Children Information Clearinghouse and, with the assistance of the local department of social
services, if available information warrants, conduct the appropriate investigation to determine whether the
child is missing.
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E. The Board shall adopt regulations to implement the provisions of this section.

2020, cc. 860, 861.

§ 22.1-289.050. Insurance notice requirements for family day homes; civil penalty.

A. Any person who operates a family day home approved by a licensed family day system, a licensed
family day home, or a voluntarily registered family day home shall furnish a written notice to the parent
or guardian of each child under the care of the family day home, which states whether there is liability
insurance in force to cover the operation of the family day home, provided that no person under this
section shall state that liability insurance is in place to cover the operation of the family day home, unless
there is a minimum amount of coverage as established by the Department.

B. Each parent or guardian shall acknowledge, in writing, receipt of such notice. In the event there is no
longer insurance coverage, the person operating the family day home shall (i) notify each parent or
guardian within 10 business days after the effective date of the change and (ii) obtain written
acknowledgment of such notice. A copy of an acknowledgment required under this section shall be
maintained on file at the family day home at all times while the child attends the family day home and for
12 months after the child's last date of attendance.

C. Any person who fails to give any notice required under this section shall be subject to a civil penalty of
up to $500 for each such failure.

2020, cc. 860, 861.

§ 22.1-289.051. Dual licenses for certain child day centers.

Any facility licensed as a child day center which also meets the requirements for a license as a summer
camp by the Department of Health under the provisions of § 35.1-18 shall be entitled to a summer camp
license. Such a facility shall comply with all of the regulations adopted by the Board and the State Board
of Health for each such license.

2020, cc. 860, 861.

§ 22.1-289.052. Asbestos inspection required for child day centers.

The Superintendent shall not issue a license to any child day center that is located in a building built prior
to 1978 until he receives a written statement that the building has been inspected for asbestos, as defined
by § 2.2-1162, and in accordance with the regulations for initial asbestos inspections pursuant to the
federal Asbestos Hazard Emergency Response Act, 40 C.F.R. Part 763 — Asbestos Containing Materials
in Schools. The inspection shall be conducted by personnel competent to identify the presence of asbestos
and licensed in Virginia as an asbestos inspector and as an asbestos management planner pursuant to
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Chapter 5 (§ 54.1-500 et seq.) of Title 54.1. The written statement shall state whether (i) no asbestos was
detected, (ii) asbestos was detected and response actions to abate any risk to human health have been
completed, or (iii) asbestos was detected and response actions to abate any risk to human health have been
recommended in accordance with a specified schedule and plan pursuant to applicable state and federal
statutes and regulations. The statement shall include identification of any significant hazard areas, the date
of the inspection and be signed by the person who inspected for the asbestos. If asbestos was detected, an
operations and maintenance plan shall be developed in accordance with the regulations of the federal
Asbestos Hazard Emergency Response Act and the statement shall be signed by the person who prepared
the operations and maintenance plan. Any inspection, preparation of an operations and maintenance plan
or response action shall be performed by competent personnel who have been licensed in accordance with
the provisions of Chapter 5 of Title 54.1.

When asbestos has been detected, the applicant for licensure shall also submit to the Superintendent a
written statement that response actions to abate any risk to human health have been or will be initiated in
accordance with a specified schedule and plan as recommended by an asbestos management planner
licensed in Virginia. This statement shall be signed by the applicant for licensure.

The written statements required by this section shall be submitted for approval to the Superintendent's
representative prior to issuance of a license. The provisions of this section shall not apply to child day
centers located in buildings required to be inspected pursuant to Article 5 (§ 2.2-1162 et seq.) of Chapter
11 of Title 2.2.

2020, cc. 860, 861.

§ 22.1-289.053. Delay in acting on application or in notification.

In case the Superintendent fails to take final action upon an application for a license within 60 days after
the application is made, either by way of issuance or refusal, or fails within such time to notify the
applicant thereof, it shall be lawful for the applicant to engage in the operations or activities for which the
license is desired, until the Superintendent has taken final action and notified the applicant thereof;
however, no application shall be deemed made until all the required information is submitted in the form
prescribed by the Superintendent.

2020, cc. 860, 861.

§ 22.1-289.054. Visitation by parents or guardians in child day programs.

A custodial parent or guardian shall be admitted to any child day program. For purposes of this section,
"child day program" is one in which a person or organization has agreed to assume responsibility for the
supervision, protection, and well-being of a child under the age of 13 for less than a 24-hour period,
regardless of whether it is licensed. Such right of admission shall apply only while the child is in the child
day program.
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2020, cc. 860, 861.

§ 22.1-289.055. Public funds to be withheld for serious or persistent violations.

The Board may adopt policies, as permitted by state and federal law, to restrict the eligibility of a child
day program or family day system to receive or continue to receive funds when such agency is found to
be in serious or persistent violation of regulations.

2020, cc. 860, 861.

§ 22.1-289.055:1. Programs offered at certain residential private school.

Programs offered to students who reside at or who are affiliated with a private school accredited by the
Virginia Council for Private Education, which is located west of Sandy Ridge and on the watersheds of
Big Sandy River and to which no contributions are made by the Commonwealth or any agency thereof,
shall not be required to obtain a licensure pursuant to Title 22.1 or 63.2. Such programs shall be subject to
the safety and supervisory standards established for such school by the Virginia Council for Private
Education.

2022, Sp. Sess. 1, c. 2; 2023, cc. 285, 286.

§ 22.1-289.056. Storage of firearms in certain family day homes.

During hours of operation, all firearms in a family day home licensed pursuant to § 22.1-289.011 or
voluntarily registered pursuant to § 22.1-289.011 or in a family day home approved by a family day
system shall be stored unloaded in a locked container, compartment, or cabinet, and all ammunition shall
be stored in a separate locked container, compartment, or cabinet. The key or combination to such locked
containers, compartments, or cabinets shall be inaccessible to all children in the home.

2020, cc. 910, 911, § 63.2-1701.01.

§ 22.1-289.057. Child day programs and certain other programs; potable water; lead testing.

A. Each child day program that is licensed pursuant to this chapter and any program described in
subdivision A 4, B 1, or B 5 of § 22.1-289.030 that serves preschool-age children shall develop and
implement a plan to test potable water from sources identified by the U.S. Environmental Protection
Agency as high priority, including bubbler-style and cooler-style drinking fountains, kitchen taps,
classroom combination sinks and drinking fountains, home economics room sinks, teacher's lounge sinks,
nurse's office sinks, classroom sinks in special education classrooms, and sinks known to be or visibly
used for consumption.
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B. The plan established pursuant to subsection A and the results of each test conducted pursuant to such
plan shall be submitted to and reviewed by the Commissioner and the Department of Health's Office of
Drinking Water.

C. If the results of any test conducted in accordance with the plan established pursuant to subsection A
indicate a level of lead in the potable water that is at or above 15 parts per billion, the program shall
remediate the level of lead in the potable water to below 15 parts per billion and confirm such remediation
by retesting the water. The results of the retests shall be submitted to and reviewed by the Commissioner
and the Department of Health's Office of Drinking Water.

D. Notwithstanding the provisions of subsection A or C, a child day program that is licensed pursuant to
this chapter and any program described in subdivision A 4, B 1, or B 5 of § 22.1-289.030 may, in lieu of
developing and implementing a plan to test potable water or of remediation, use for human consumption,
as defined by § 32.1-167, bottled water, water coolers, or other similar water source that meets the U.S.
Food and Drug Administration standards for bottled water. Any program that chooses this option shall
notify the Commissioner and the Department of Health's Office of Drinking Water and the parent of each
child in the program of such choice.

2020, cc. 1084, 1085, § 63.2-1705.1.

§ 22.1-289.058. Child day programs and certain other programs; carbon monoxide detectors.

Each building that was built before 2015 and that houses a child day program that is licensed pursuant to
this chapter or any program described in subdivision A 4, B 1, or B 5 of § 22.1-289.030 that serves
preschool-age children shall be equipped with at least one carbon monoxide detector.

2021, Sp. Sess. I, c. 165.

§ 22.1-289.059. Possession and administration of an appropriate weight-based dosage of
epinephrine by employees.

A. The Board shall amend its regulations to require each child day center to implement policies for the
possession and administration of epinephrine in every such center to be administered by any nurse at the
center, employee at the center, or employee of a local health department who is authorized by a prescriber
and trained in the administration of epinephrine to any child believed to be having an anaphylactic
reaction. Such policies shall require that at least one school nurse, employee at the center, or employee of
a local health department who is authorized by a prescriber and trained in the administration of
epinephrine has the means to access at all times during regular facility hours any such appropriate weight-
based dosage of epinephrine that is stored in a locked or otherwise generally inaccessible container or
area.

B. The Board shall amend its regulations to require each family day home provider or at least one other
caregiver employed by such provider in the family day home to be trained in the administration of
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epinephrine and to notify the parents of each child who receives care in such family day home whether
the provider stores an appropriate weight-based dosage of epinephrine in the residence or home in which

the family day home operates.

2022, cc. 695, 696; 2023, cc. 122, 123.
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